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1. Project Summary 

 

1.1 Introduction to the Project 
 
Inland Waterway Authority of India (IWAI) and IL&FS Infrastructure Development Corporation (IIDC) 

have entered into a MoU to operationalize a Project Development and Partnership Framework (PDPP) to 

develop various Inland Waterway Projects under Public Private Partnership (PPP) framework. As a 

prelude to this MoU, IWAI and IIDC have jointly sponsored a feasibility study for movement through 

NW-2 by barges between Jogighopa and Haldia/Diamond ports. 

 

1.2 Backdrop 
 

Inland Waterway Authority of India intends to promote use of Inland Waterways and for the same it 

intends to set up an Inland Waterway Terminal at Jogighopa with the following envisaged key 

components: 

 

Floating Pontoon Available 

Material Handling Equipment (Conveyor Belt, 

Cranes, Tractor Trailers) 
To be developed 

Warehouses ï open and covered To be developed 

Utilities like electricity, roads, drainage, etc Partially developed 

Other On-site Infrastructure including 

perimeter wall, River Bank Protection 
To be developed 

Office Complex 
Up-gradation of existing 

office building 
 

The project is located in Jogighopa in lower Assam by the banks of River Brahmaputra, on National 

Waterway-2. Jogighopa is a trans-shipment point for coal originating from Meghalaya. Coal is the 

preferred commodity that is being routed through Jogighopa. Jogighopa has been identified as one of the 

locations for setting up a mechanized IWT Terminal  

 

1.3 Jogighopa Terminal 
. 

Review of existing terminal infrastructure at Jogighopa has been carried out by way of a site visit to see if 

the projected cargo movement can be handled at the present facility. 
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1.4 Review of Existing Infrastructure 
 

 

Location Joghigopa, Assam 

Land availability and ownership 25 Acres of land available which is owned 

by IWAI.  

Type of existing jetty/ownership Pontoon jetty available which is owned by 

IWAI.  

Handling facility To be developed 

Storage arrangements No storage arrangement at the site is 

available. 

Availability of power, water at the terminal 

location 

Power transmission line is available up-to 

the site. Drinking water could be made 

available by deep tube well system. 

Connectivity of the terminal with existing / 

proposed rail lines. 

Nearest railhead with huge go-down is 

available at a distance of 1.5 Km from the 

site at Jogighopa 

Connectivity of the terminal with 

existing/proposed roads 

NH-37 is at a distance of 1 Km from the 

terminal site. IWAI has plans to upgrade 

the road connecting the site from the 

highway  

Connectivity of the terminal with telecom 

infrastructure 

Satisfactory telecom infrastructure is 

available at Jogighopa. 

Operators/user availing the existing facility Temporary jetty facility and open air 

storage facility is being availed by the 

operators. 

Current traffic OD and movement details Coal (Mainly Kolkata bound) 

     

Critical Assessment/ Conclusion 
 

Existing facility is not adequate for the projected traffic and there is a need to provide a mechanized 

terminal. In view of this, the facility would need to be up-graded and section 2.2 of the Project 

Information Memorandum (PIM) which is a part of the Bidding Documents, describes in detail the 

facility that would need to be created.   
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Glossary 

 
Applicant(s) As defined in clause 2.2.1 

Application  As defined in Disclaimer 

Application Due Date As defined in clause 2.14.1 

Aggregate Experience Score As defined in clause 3.5.1 

Associate As defined in clause 2.2.9 

Authority  As defined in clause 1.1.1 

Bids As defined in clause 1.2.9 

Bid Due Date As defined in clause 1.1.4 

Bid Security As defined in clause 1.2.10 

Bidders As defined in clause 1.1.1 

Bidding Documents As defined in clause 1.2.9 

Bidding Process As defined in clause 1.2.1 

Bid Stage As defined in clause 1.1.1 

[BOT]  Build, Operate & Transfer 

Concessionaire As defined in clause 1.1.2 

Concession Agreement As defined in clause 1.1.2 

Conflict of Interest As defined in clause 2.2.1(c) 

Consortium As defined in clause 2.2.1(a) 

[DBFOT]  As defined in clause 1.1.1 

Eligible Experience As defined in clause 3.2.1 

Eligible Projects As defined in clause 3.2.1 

Estimated Project Cost As defined in clause 1.1.4 

Financial Capacity As defined in clause 2.2.2 (B) 

Government Government of Assam 

Annuity  As defined in clause 1.2.13 

Jt. Bidding Agreement As defined in clause 2.2.6 (g) 

Lead Member As defined in clause 2.2.6 (c) 

LoA Letter of Acceptance 

LOI  Letter of Intent 

Member Member of a Consortium 

Net Worth As defined in clause 2.2.4 (ii) 

PPP Public Private Partnership 

Project As defined in clause 1.1.1 

Qualification  As defined in clause 1.2.1 

Qualification Stage As defined in clause 1.2.1 

Rs or Re or INR Indian Rupee 

RFP or Request for Proposal As defined in clause 1.2.1 

SPV As defined in clause 2.2.6 

Technical Capacity As defined in clause 2.2.2 (A) 

Threshold Technical capability As defined in Clause 2.2.1 

 
The words and expressions beginning with capital letters and defined in this document shall, unless the 

context otherwise requires, have the meaning ascribed thereto herein. 

 

 



 Request for Proposal 
 

Infrastructure Development Corporation Limited Page 7 

 

Disclaimer 
 

The information contained in this Request for Proposal document (the ñRFPò) or subsequently provided 

to Applicant(s), whether verbally or in documentary or any other form, by or on behalf of the Authority or 

any of their employees or advisors, is provided to Applicant(s) on the terms and conditions set out in this 

RFP and such other terms and conditions subject to which such information is provided. 

 

This RFP is not an agreement and is neither an offer nor invitation by the Authority to the prospective 

Applicants or any other person. The purpose of this RFP is to provide interested parties with information 

that may be useful to them in the formulation of their application for qualification pursuant to this RFP 

(the ñApplicationò). This RFP includes statements, which reflect various assumptions and assessments 

arrived at by the Authority in relation to the Project. Such assumptions, assessments and statements do 

not purport to contain all the information that each Applicant may require. This RFP may not be 

appropriate for all persons, and it is not possible for the Authority, its employees or advisors to consider 

the investment objectives, financial situation and particular needs of each party who reads or uses this 

RFP. The assumptions, assessments, statements and information contained in this RFP may not be 

complete, accurate, adequate or correct.  Each Applicant should therefore, conduct its own investigations 

and analysis and should check the accuracy, adequacy, correctness, reliability and completeness of the 

assumptions, assessments, statements and information contained in this RFP and obtain independent 

advice from appropriate sources. 

 

Information provided in this RFP to the Applicant(s) is on a wide range of matters, some of which 

depends upon interpretation of law. The information given is not an exhaustive account of statutory 

requirements and should not be regarded as a complete or authoritative statement of law. The Authority 

accepts no responsibility for the accuracy or otherwise for any interpretation or opinion on law expressed 

herein. 

 

The Authority, its employees and advisors make no representation or warranty and shall have no liability 

to any person, including any Applicant or Bidder, under any law, statute, rules or regulations or tort, 

principles of restitution or unjust enrichment or otherwise for any loss, damages, cost or expense which 

may arise from or be incurred or suffered on account of anything contained in this RFP or otherwise, 

including the accuracy, adequacy, correctness, completeness or reliability of the RFP  and any 

assessment, assumption, statement or information contained therein or deemed to form part of this RFP or 

arising in any way with pre-qualification of Applicants for participation in the Bidding Process. 
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The Authority also accepts no liability of any nature whether resulting from negligence or otherwise 

howsoever caused arising from reliance of any Applicant upon the statements contained in this RFP. 

 

The Authority may, in its absolute discretion but without being under any obligation to do so, update, 

amend or supplement the information, assessment or assumptions contained in this RFP. 

 

The issue of this RFP does not imply that the Authority is bound to select and short-list pre-qualified 

Applications for Bid Stage or to appoint the selected Bidder or Concessionaire, as the case may be, for the 

Project[s] and the Authority reserves the right to reject all or any of the Applications or Bids without 

assigning any reasons whatsoever. 

 

The Applicant shall bear all its costs associated with or relating to the preparation and submission of its 

Application including but not limited to preparation, copying, postage, delivery fees, expenses associated 

with any demonstrations or presentations which may be required by the Authority or any other costs 

incurred in connection with or relating to its Application.  All such costs and expenses will remain 

with the Applicant and the Authority shall not be liable in any manner whatsoever for the same or 

for any other costs or other expenses incurred by an Applicant in preparation or submission of the 

Appli cation, regardless of the conduct or outcome of the Bidding Process. 
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1. Introduction 

 

1.1 Background 
 
1.1.1 The Inland Waterway Authority of India (the ñAuthorityò) is engaged in the development of inland     

 waterways and as part of this endeavour, the Authority has decided to undertake development of 

 Inland Waterway Terminal at Jogighopa (the ñProject[s]ò) through public-private partnership (PPP) 

 on [Design, Build, Finance, Operate and Transfer (the "DBFOT")] basis, and has decided to carry 

 out the bidding process for selection of the bidder[s] to whom the Project[s] may be awarded.  

  

 The Authority intends to invite Proposals from suitable Applicants (the ñBiddersò) for awarding the 

 Project[s] through an open competitive bidding process in accordance with the procedure set out 

 herein. 

 

1.1.2 The selected Bidder, who is either a company incorporated under the Companies Act, 1956 or 

 undertakes to incorporate itself as such prior to execution of the concession agreement (the 

 ñConcessionaireò), shall be responsible for designing, engineering, financing, procurement, 

 construction, operation and maintenance of the  Project[s] under and in accordance with the 

 provisions of a long term concession agreement (the ñConcession Agreementò) to be entered into 

 between the Concessionaire and the Authority in the form provided by the Authority as part of the 

 Bidding Documents pursuant hereto. 

 

1.1.3 The scope of work will broadly include Designing, Construction, Financing, Operation and 

 Maintenance of the Inland Waterway Terminal, primarily Gangway, Bank Protection, Warehouses 

 and Utilities. 

 

1.1.4 The Authority shall receive Applications pursuant to this RFP in accordance with the terms set forth 

 herein as modified, altered, amended and clarified from time to time by the Authority, and all 

 Applications shall be prepared and submitted in accordance with such terms on or before the date 

 specified in Clause 1.3 for submission of Bids (the ñBid Due Dateò). 

 

1.2 Brief Description of the Bidding Process 
 

1.2.1 The Authority has adopted a single stage process (collectively referred to as the "Bidding Process") 

 for selection of the bidder[s] for Acceptance of the Project[s] wherein there will not be a separate 

 qualification phase and the interested parties are required to submit only one Proposal. The 

 evaluation of the Proposals would be carried out in two stages. The first stage would be the 

 Qualification Stage. In the Qualification Stage the Qualification Proposal comprising information of 



 Request for Proposal 
 

Infrastructure Development Corporation Limited Page 10 

 

 the parties on their technical and financial capability for undertaking the Project would be evaluated. 

 Stage two would be based on the first stage and only those Proposals that meet the minimum 

 threshold technical and financial capabilities as set out in  this RFP for the Project would be 

 short-listed/qualified and their Financial Proposal would be opened for selecting the Successful 

 Bidder.   

 

1.2.2 All Bidders are required to submit their Proposal in accordance with the guidelines set forth in this 

 RFP. In order to promote consistency among Proposals and minimize potential misunderstandings 

 regarding how Biddersô Proposals will be interpreted by IWAI, the format in which Bidders will 

 specify the fundamental aspects of their Proposals has been broadly outlined in this RFP.  The 

 Authority is likely to provide a comparatively short time span for submission of the Bids for the 

 Project. The Applicants are, therefore, advised to visit the site and familiarize themselves with the 

 Project. 

 

1.2.3 The responsive Proposals and Bidders found to possess minimum threshold technical and financial 

 capabilities will undergo a financial evaluation. On the basis of this evaluation process, IWAI will 

 issue a Letter of Acceptance to the Successful Bidder.  

 

1.2.4  In this RFP, the term ñBidderò refers to all those Applicants that have submitted Proposal in 

 response to this RFP. ñSuccessful Bidderò refers to the Bidder selected by IWAI to develop this 

 Project.  

 

1.2.5  IWAI reserves the right not to follow up this RFP and terminate the entire selection process without 

 any obligation to any of the Applicants / Bidders.  

 

1.2.6  The terms used in this RFP and not defined herein shall have the meaning ascribed thereto in the 

 Concession Agreement part of this RFP.  

 

1.2.7  Following the issue of the Letter of Acceptance, the Successful Bidder (herein after referred to as 

 the ñConcessionaireò) shall be required to form a ñSpecial Purpose Vehicleò or SPV (. The 

 Concession Agreement shall be executed between the Concessionaire and IWAI. In case the 

 Successful Bidder is a Consortium, the equity holding of the Consortium members in the 

 Concessionaire would be as per the requirements of this RFP.  

 

1.2.8  The principal contract between IWAI and the Concessionaire will be the Concession Agreement, a 

 draft of which is provided in this RFP.  
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1.2.9 In the Bid Stage, the Bidders will submit their technical and financial offers (the "Bids") in respect 

 of the Project, in accordance with the RFP and other documents to be provided by the Authority 

 (collectively the "Bidding Documents"), The Bidding Documents for [each/ the] Project will be 

 provided to every Bidder on payment of Rs 10,000(Ten Thousand Only) The Bid shall  be valid 

 for a period of not less than 120 days from the date specified in Clause 1.3 for submission of 

 bids (the ñBid Due Dateò). 

 

1.2.10 In terms of the RFP, a Bidder will be required to deposit, along with its Bid, a Bid-Security 

 equivalent to INR 15,00,000 (the "Bid Security"), refundable not later than 180 days from the Bid 

 Due Date except in the case of the lowest Bidder whose Bid Security shall be retained till it has 

 provided a Performance Security under the Concession Agreement. The Bidders will have an option 

 to provide Bid Security in the form of a demand draft or a bank guarantee acceptable to the 

 Authority and in such event, the validity period of the demand draft or bank guarantee, as the case 

 maybe, shall not be less than 180 (one hundred and eighty) days from the Bid Due Date, inclusive of 

 a claim period of 60 (sixty) days, and may be extended as may be mutually agreed between the 

 Authority and the Bidder from time to time. The Bid shall be summarily rejected if it is not 

 accompanied by the Bid Security. 

 

1.2.11The selected Bidder shall be the lowest Bidder. The remaining  Bidders shall be kept in  reserve 

 and may, in accordance with the process specified in the RFP, be invited to match the Bid 

 submitted by the lowest Bidder in case such [lowest] Bidder withdraws or is not selected for any 

 reason. In the event that none of the other Bidders match the Bid of the lowest Bidder, the 

 Authority may, in its discretion, invite fresh Bids from all Bidders or annul the Bidding Process, as 

 the case may be. 

 

1.2.12 As part of the Bidding Documents, the Authority will provide a draft Concession  Agreement and 

 other information relevant to the Project available with it. 

 

1.2.13 Bids will be invited for the Project on the basis of the lowest financial annuity (the "Annuity") 

 required by a Bidder for implementing the Project. The concession period shall be pre-

 determined, and will be indicated in the draft Concession Agreement forming part of the  Bidding 

 Documents. The Annuity amount shall constitute the sole  criteria for evaluation of Bids.  The 

 Project shall be awarded to the Bidder seeking the lowest Annuity. 

 

1.2.14 The Concessionaire shall be entitled to levy and charge a pre-determined user fee from users of the 

 Project. 
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1.2.15 Further, other details of the process to be followed at the Bid Stage and the terms thereof, will be 

 spelt out in the later part of the RFP. 

 

1.2.16 Queries or request for additional information concerning this RFP shall be submitted in  writing 

 or by fax and e-mail to the officer designated in Clause 2.13.3 below. The envelopes/ 

 communications shall clearly bear the following identification/ title: 

"Queries/ Request for Additional Information:  RFP  for the Projectò. 

 

1.3 Schedule of Bidding Process 
 

The Authority shall endeavour to adhere to the following schedule: 

 

Bid Stage 

1.Sale of Bid Documents 16
th
 March to 2

nd 
May, 2009 

2. Last date for receiving queries 2
nd

 April , 2009 

3. Pre-Bid Meeting -1 9
th
 April , 2009 

4. Authority response to queries Within 15 days from the last date of receiving queries 

5. Bid Due Date(s) 5
th
 May, 2009 

6. Opening of Bids Within 7 days of Bid Due Date 

7. Validity of Bids Within 120 days from Bid Due Date 

8. Acceptance of Letter of Acceptance (LoA) Within 15 days from the date of issue of LoA 

9. Signing of Concession Agreement Within 30 days from the date of Acceptance of LoA 

10. Submission of Performance Guarantee On the date of signing of the Concession Agreement 

11. Submission of Development Plan 
Within 45 days from the date of signing of the 

Concession Agreement 

12. Approval of the Development Plan 
Within 30 days from the date of submission of the 

Development Plan 

13. Achievement of Financial Closure 
Within 120 days from the date of signing of the 

Concession Agreement 

14. Construction Period of the Facilities 
Within 18 months from the date of approval of the 

Development Plan 

15. Validity of the Performance Guarantee 
24 months from the date of signing of the Concession 

Agreement 

16. Payment of Annuity After the commencement of Commercial Operations 
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2. Instruction to Bidders 

 

2A. General 

 

2.1 Scope of Application 
 
2.1.1 The Authority wishes to receive Applications in order to short-list experienced and capable 

 Applicants for the Bidding Stage. 

 

2.2 Eligibility of Applicants 
 

2.2.1(a) The Applicant may be a single entity or a group of entities (the  ñConsortiumò), coming together 

 to implement the Project. However, no applicant applying individually or as a member of a 

 Consortium, as the case may be, can be member of another Applicant Consortium. The term 

 Applicant used herein would apply to both a single entity and a Consortium. 

        (b) An Applicant may be a natural person, private entity, government-owned entity or any 

 combination of them with a formal intent to enter into an agreement or under an existing 

 agreement in the form of a Consortium. A Consortium shall be eligible for consideration subject 

 to the conditions set out in Clause 2.2.6 below.  

         (c) An Applicant shall not have a conflict of interest (the ñConflict of Interestò) that affects the 

 Bidding Process. Any Applicant found to have a Conflict of Interest shall be disqualified. An 

 Applicant shall be deemed to have a Conflict of Interest that affects the Bidding Process, if: 

 

i. the Applicant, its Member or Associate (or 

any constituent thereof) and any other Applicant, its Member or Associate (or any constituent 

thereof) have common controlling shareholders or other ownership interest; provided that this 

disqualification shall not apply in cases where the direct or indirect shareholding of an Applicant, 

its Member or Associate (or any shareholder thereof having a shareholding of more than five 

percent of the paid up and subscribed share capital of such Applicant, Member or Associate, as 

the case may be) in the other Applicant, its Member or Associate, as the case may be,  is less than 

one per cent of the paid up and subscribed share capital thereof; provided further that this 

disqualification shall not apply to a bank, insurance company, pension fund or a public financial 

institution referred to in section 4A of the Companies Act 1956; 

or 

ii . a constituent of such Applicant is also a 

constituent of another Applicant; 
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or 

iii . such Applicant receives or has received any 

direct or indirect subsidy from any other Applicant, its Member or Associate or has provided any 

such subsidy to any other Applicant; 

or 

iv. such Applicant has the same legal 

representative for purposes of this Application as any other Applicant; 

or 

v. such Applicant has a relationship with 

another Applicant, directly or through common third party/ parties, that puts either or both of 

them in a position to have access to each othersô information about, or to influence the 

Application of either or each other; 

or 

vi. such Applicant has participated as a 

consultant to the Authority in the preparation of any documents, design or technical specifications 

of the Project. 

        

         (d) An Applicant shall be liable for disqualification if any legal, financial or technical adviser of     

        the Authority in relation to the Project[s] is engaged by the Applicant in any manner for  matters                

       related to or incidental to the Project. 

2.2.2 To qualify for the bidding stage, an Applicant shall fulfill the following conditions of eligibility: 

 

(A) Technical Capacity: For demonstrating technical capacity and experience (the ñTechnical 

 Capacityò), the Applicant shall, over the past 5 (five) financial years preceding the Application Due 

 Date, have: 

  (i) paid for construction of Eligible Project(s); and/ or 

  

 (ii) collected and appropriated revenues from Eligible Project(s)  

 

(B) Financial Capacity: The Applicant shall have a minimum Net Worth (the ñFinancial Capacityò) of 

 Rs. 15 Crore (Rs Fifteen Crore) as at the close of the preceding financial year. However, if the 

 Applicant is in the Inland Waterway Sector, then the minimum required Net Worth will be Rs 5 

 crores. 

 

  In case of a Consortium, the combined technical capability and net worth of those Members, who 

 have an equity share of at least 26% each in such Consortium, should satisfy the above conditions of 
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 eligibility. However, if a member is from the Inland Waterway Sector having a 10% equity stake 

 then his experience and financial capacity will count in the evaluation of the Bid. 

 

2.2.3 O&M Experience:  The Applicant shall, in the case of a Consortium, include a member, having at 

 least 10% (ten percent) equity participation in the Project company/ SPV, who has experience 

 of five years or more in operation and maintenance (O&M) of Eligible projects specified in  Clause 

 3.2.1, with an aggregate capital cost equal to the Estimated Project Cost, In case the  Applicant is not 

 a Consortium, it shall be eligible only if it has equivalent experience on its own. In  the absence of 

 such experience, the Applicant shall, for a period of at least 5 (five) years from the  date of 

 commercial operation of the Project, undertake to enter into an operations & maintenance  (O&M) 

 agreement with an entity having equivalent experience, failing which the Concession 

 Agreement shall be liable to termination. 

 

2.2.4 The Applicants shall enclose with its application, to be submitted as per the format at Appendix-I, 

 complete with its Annexes, the following: 

 

 (i) Certificate(s) from its statutory auditors or the concerned client(s) stating the payments made/ 

 received or works commissioned, as the case may be, during the past 5 years in respect of the 

 projects specified in paragraph 2.2.2(A) above.  In case a particular job/ contract has been jointly 

 executed by the Applicant (as part of a consortium), he should further support his claim for the share 

 in work done for that particular job/ contract by producing a certificate from its statutory auditor or 

 the client; and 

 

 (ii)  certificate(s) from its statutory auditors specifying the net worth of the  Applicant, as at the close 

 of the preceding financial year, and also specifying that the methodology adopted for calculating 

 such net worth conforms to the provisions of this Clause 2.2.4 (ii). For the purposes of this RFP, net 

 worth (the ñNet Worthò) shall mean the sum of subscribed and paid up equity and reserves from 

 which shall be deducted the sum of revaluation reserves, miscellaneous expenditure not written off 

 and accrued liabilities. 

 

2.2.5 The Applicant should submit a Power of Attorney as per the format at Appendix-II, authorizing the 

 signatory of the Application to commit the Applicant. 

 

2.2.6 Where the Applicant is a single entity, it will be required to form an appropriate Special  Purpose 

 Vehicle, incorporated under the Indian Companies Act 1956 (the ñSPVò), to execute the 

 Concession Agreement and implement the Project. In case the Applicant is a Consortium, it will be 
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 required to form an appropriate SPV for the execution of the Agreement and it should  comply 

 with the following additional requirements: 

 

 (a) Number of members in a consortium should be limited to 6 (six), but information sought in the 

 Application may be restricted to 4 (four) members in the order of their equity contribution; 

 

 (b) Subject to the provisions of clause (a) above, the Application should contain the information 

 required for each member of the Consortium; 

 

 (c) Members of the Consortium shall nominate one member as the lead member (the ñLead 

 Memberò), who shall have an equity share of at least 26% in the Consortium. The nomination(s) 

 shall be supported by a Power of Attorney, as per the format at Appendix-III, signed by all the other 

 members of the Consortium; 

 

 (d) the Application should include a brief description of the roles and responsibilities of individual 

 members, particularly with reference to financial, technical and O&M obligations; 

 

 (e) An individual Applicant cannot at the same time be member of a Consortium applying for pre-

 qualification. Further, a member of a particular Applicant Consortium cannot be member of any 

 other Applicant Consortium applying for pre-qualification; 

 

 (f) The parties to a Consortium shall form an appropriate SPV to execute the Project[s] if awarded 

 to the Consortium; and 

 

 (g) Members of the Consortium shall enter into a binding Joint Bidding Agreement (the ñJt. Bidding 

 Agreementò) for the purpose of making the Application and submitting Bid in the event of being 

 short-listed. The Jt. Bidding Agreement shall, inter alia: 

 

 (i) Convey the intent to form an SPV with shareholding/ ownership equity commitment(s) in 

 accordance with this RFP, which would enter into the Concession Agreement and subsequently 

 carry out all the responsibilities as Concessionaire in terms of the Concession Agreement, in case the 

 concession to undertake the Project is awarded to the Consortium; 

 

 (ii) Clearly outline the proposed roles and responsibilities of each member at each stage; 

 

 (iii) Commit the minimum equity stake to be held by each member; and 
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 (iv) Include a statement to the effect that all members of the Consortium shall, till the occurrence of 

 the [Appointed Date/ Financial Close] under the Concession Agreement, be liable jointly and 

 severally for all obligations of the Concessionaire in relation to the Project[s]. 

 

 (Note: A copy of the Jt. Bidding Agreement should be submitted along with the Application. The Jt 

 Bidding Agreement entered into between the members of the Consortium should be specific to the 

 Project and should fulfill the above requirements, failing which the Application shall be considered 

 non-responsive). 

2.2.7 Any entity which has been barred by the Central/ State Government, or any entity controlled by 

 them, from participating in any project (BOT or otherwise), and the bar subsists as on the date of 

 Application, would not be eligible to submit an Application, either individually or as member of a 

 Consortium. 

 

2.2.8 An Applicant/ Consortium Member should, in the last three years, have neither failed to perform on 

 any contract, as evidenced by imposition of a penalty by an arbitral or judicial authority or a judicial 

 pronouncement or arbitration Acceptance against the Applicant, nor been expelled from any project 

 or contract nor have had any contract terminated for breach by such Applicant/ Consortium Member. 

 

2.2.9 In computing the Technical Capacity and Net Worth of the Applicant/Consortium Members under 

 Clauses 2.2.2, 2.2.4 and 3.2, the Technical Capacity and Net Worth of their respective Associates 

 would also be eligible hereunder. 

 

For purposes of this RFP, Associate means, in relation to the Applicant/Consortium Member, a person 

who controls, is controlled by, or is under the common control with such Applicant/ Consortium Member 

(the ñAssociateò). As used in this definition, the expression ñcontrolò means, with respect to a person 

which is a company or corporation, the ownership, directly or indirectly, of more than 50% (fifty per cent) 

of the voting shares of such person, and with respect to a person which is not a company or corporation, 

the power to direct the management and policies of such person, whether by operation of law or by 

contract or otherwise. 

 

2.2.10 The following conditions shall be adhered to while submitting an Application: 

 

(i)  Applicants should attach clearly marked and referenced continuation sheets in the event that the 

 space provided in the prescribed forms in the Annexes is insufficient.  Alternatively, Applicants may 

 format the prescribed forms making due provision for incorporation of the requested information; 
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(ii)  Information supplied by an Applicant (or other constituent Member if the Applicant is a Consortium) 

 must apply to the Applicant, Member or Associate named in the Application and not, unless 

 specifically requested, to other associated companies or firms.  

 

(iii) In case the Applicant is a Consortium, each Member should substantially satisfy the pre-

 qualification requirements to the extent specified herein. 

 

2.2.11 While applying is open to persons from any country, the following provisions shall be applicable: 

 

 (a)  Where, on the date of the Application, not less than 15% (fifteen percent) of the aggregate 

 issued, subscribed and paid up equity share capital in an Applicant or any of the constituents of a 

 Consortium is held by persons resident outside India or where an Applicant or any of the 

 constituents of a Consortium is controlled by persons resident outside India; or 

 

 (b)  if at any subsequent stage after the date of the Application, there is an acquisition of not less 

 than 15% (fifteen percent) of the aggregate issued, subscribed and paid up equity share capital or 

 control (by persons resident outside India) in or of the Applicant or any of the constituents of a 

 Consortium;  

 

 [Then the Qualification of such Applicant or in the event described in sub clause (b) above, the 

 continued Qualification of the Applicant shall be subject to approval of the Authority from national 

 security and public interest perspective. The decision of the Authority in this behalf shall be final 

 and conclusive and binding on the Applicant.] 

 

The holding or acquisition of equity or control, as above, shall include direct or indirect holding/ 

acquisition, including by transfer, of the direct or indirect legal or beneficial ownership or control, by 

persons acting for themselves or in concert and in determining such holding or acquisition, the Authority 

shall be guided by the principles, precedents and definitions contained in the Securities and Exchange 

Board of India (Substantial Acquisition of Shares and Takeovers) Regulations, 1997, or any substitute 

thereof, as in force on the date of such acquisition. 

 

The Applicant shall promptly inform the Authority of any change in its shareholding, as above, and 

failure to do so shall render the Applicant liable for disqualification from the Bidding Process. 

 

2.2.12 In the event that the Bid Due Date falls within three months of the closing of the latest 

 financial year of an Applicant, it shall ignore such financial year for the purposes of its Application 
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 and furnish all its information and certification with reference to the five years preceding its latest 

 financial year. 

 

2.3 Change in composition of the Consortium 
 

2.3.1 Change in the composition of a Consortium will not be permitted by the Authority during the 

 Bidding Stage. 

 

2.3.2 Where the Bidder is a Consortium, change in the composition of a Consortium may be permitted by 

 the Authority during the Bid Stage, only where: 

 

(a)  The Lead Member continues to be the Lead Member of the Consortium; 

 

(b)  The substitute is at least equal, in terms of Technical Capacity and Financial Capacity, to the 

 Consortium Member who is sought to be substituted and the modified Consortium shall continue to 

 meet the pre-qualification and short-listing criteria for Applicants; and 

 

(c)  The new Member(s) expressly adopt(s) the Application already made on behalf of the Consortium as 

 if it were a party to it originally, and is not an Applicant/Member/Associate of any other Consortium 

 bidding for this Project. 

 

2.3.3 Approval for change in the composition of a Consortium shall be at the sole discretion of the 

 Authority and must be approved by the Authority in writing.  

 

2.3.4 The modified/ reconstituted Consortium shall be required to submit a revised Jt. Bidding Agreement 

 before the Bid Due Date. 

 

2.4 Number of Bids and costs thereof 
 

2.4.1 An Applicant is eligible to submit only one Bid for the Project. An applicant applying 

 individually or as a member of a Consortium shall not be entitled to submit another application 

 either individually or as a member of any Consortium, as the case may be. 

 

2.4.2 The Bidders shall be responsible for all of the costs associated with the preparation of their Bids 

 and their participation in either the Qualification Stage or the Bid Stage. The Authority  will not 

 be responsible or in any way liable for such costs, regardless of the conduct or outcome of  the 

 Bidding Process. 

 

2.5 Site visit and verification of information 
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Applicants are encouraged to submit their respective Applications after visiting the Project site and 

ascertaining for themselves the site conditions, traffic, location, surroundings, climate, availability of 

power, water and other utilities for construction, access to site, handling and storage of materials, weather 

data, applicable laws and regulations, and any other matter considered relevant by them. 

 

2.6 Acknowledgement by Bidder 
 

2.6.1 It shall be deemed that by submitting the Bid, the Bidder has: 

 

 (a)  made a complete and careful examination of the RFP; 

 

 (b)  received all relevant information requested from the Authority; 

 

 (c)  acknowledged and accepted the risk of inadequacy, error or mistake in the information provided 

 in the RFP or furnished by or on behalf of the Authority relating to any of the matters referred to in 

 Clause 2.5 above; 

 and 

 

 (d)  agreed to be bound by the undertakings provided by it under and in terms hereof. 

 

2.6.2 The Authority shall not be liable for any omission, mistake or error on the part of the Bidder in 

 respect of any of the above or on account of any matter or thing arising out of or concerning or 

 relating to the RFP or the Bidding Process, including any error or mistake therein or in any 

 information or data given by the Authority. 

 

2.7 Right to accept or reject any or all Applications/ Bids 
 

2.7.1 Notwithstanding anything contained in this RFP, the Authority reserves the right to accept or reject 

 any Application and to annul the Bidding Process and reject all Applications/ Bids, at any time 

 without any liability or any obligation for such acceptance, rejection or annulment, and without 

 assigning any reasons thereof. 

 

2.7.2 The Authority reserves the right to reject any Application and/ or Bid if: 

 

 (a)  at any time, a material misrepresentation is made or uncovered, or 

 

 (b)  the Applicant does not provide, within the time specified by the Authority, the supplemental 

 information sought by the Authority for evaluation of the Application. 

 

Such misrepresentation/ improper response shall lead to the disqualification of the Applicant/Bidder. If 

the Applicant/Bidder is a Consortium, then the entire Consortium shall be disqualified/ rejected. If such 
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disqualification/ rejection occurs after the Bids have been opened and the [lowest/ highest] Bidder gets 

disqualified/ rejected, then the Authority reserves the right to: 

 

 (i)  invite the remaining Bidders to submit their Bids in accordance with the RFP; or 

 

 (ii)  take any such measure as may be deemed fit in the sole discretion of the Authority, including 

 annulment of the Bidding Process. 

 

2.7.3 In case it is found during the evaluation or at any time before signing of the Concession Agreement 

 or after its execution  and during the period of subsistence thereof, including the concession thereby 

 granted by the Authority, that one or more of the pre-qualification conditions have not been met by 

 the Applicant or the Applicant has made material misrepresentation or has given any materially 

 incorrect or false information, the Applicant shall be disqualified forthwith if not yet appointed as 

 the Concessionaire either by issue of the LoA or entering into of the Concession Agreement, and if 

 the  Applicant has already  been issued the LoA or has  entered into the Concession Agreement, as 

 the case may be,  the same shall, notwithstanding anything to the contrary contained therein or in 

 this RFP, be liable to be terminated, by a communication in writing by the Authority to the 

 Applicant, without the Authority being liable in any manner whatsoever to the Applicant. 

 

2.7.4 The Authority reserves the right to verify all statements, information and documents submitted by 

 the Applicant in response to the RFP. Failure of the Authority to undertake such verification shall 

 not relieve the Applicant of its obligations or liabilities hereunder nor will it affect any rights of the 

 Authority there under. 

 

 2B. DOCUMENTS 
 

2.8 Contents of the RFP 
 

This RFP comprises the disclaimer set forth hereinabove, the contents as listed below, and will 

additionally include any Addenda issued in accordance with Clause 2.10. This document comprises of the 

following sections ï 

a) Instruction to Bidders 

b) Bid Summary 

c) Concession Agreement 

d) Project Information Memorandum 

 

2.9 Clarifications 
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2.9.1 Applicants requiring any clarification on the RFP may notify the Authority in writing or by fax and 

 e-mail in accordance with Clause 1.2.16. They should send in their queries before the date specified 

 in the schedule of Bidding Process contained in Clause 1.3. The Authority shall endeavour to 

 respond to the queries within the period specified therein, but no later than 15 (fifteen) days prior to 

 the Application Due Date. The responses will be sent by fax or e-mail.  The Authority will forward 

 all the queries and its responses thereto, to all purchasers of the RFP without identifying the source 

 of queries. 

2.9.2 The Authority shall endeavour to respond to the questions raised or clarifications sought by the 

 Applicants.  However, the Authority reserves the right not to respond to any question or provide any 

 clarification, in its sole discretion, and nothing in this Clause shall be taken or read as compelling or 

 requiring the Authority to respond to any question or to provide any clarification. 

 

2.9.3 The Authority may also on its own motion, if deemed necessary, issue interpretations and 

 clarifications to all Applicants. All clarifications and interpretations issued by the Authority shall be 

 deemed to be part of the RFP. Verbal clarifications and information given by Authority or its 

 employees or representatives shall not in any way or manner be binding on the Authority. 

 

2.10 Amendment of RFP 
 

2.10.1 At any time prior to the deadline for submission of Application, the Authority may, for any reason, 

 whether at its own initiative or in response to clarifications requested by an Applicant, modify the 

 RFP by the issuance of Addenda. 

 

2.10.2 Any Addendum thus issued will be sent in writing to all those who have purchased the RFP. 

 

2.10.3 In order to afford the Applicants a reasonable time for taking an Addendum into account, or for 

 any other reason, the Authority may, in its sole discretion, extend the Application Due Date by 15 

 days. 

 

2C. PREPARATION AND SUBMISSION OF APPLICATION  
 

2.11 Language 
 

The Application and all related correspondence and documents in relation to the Bidding Process shall be 

in English language. Supporting documents and printed literature furnished by the Applicant with the 

Application may be in any other language provided that they are accompanied by appropriate translations 

of the pertinent passages in the English language. Supporting materials, which are not translated into 
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English, may not be considered. For the purpose of interpretation and evaluation of the Application, the 

English language translation shall prevail. 

 

2.12 Format and signing of Application 
 

2.12.1 The Applicant shall provide all the information sought under this RFP. The Authority will evaluate 

 only those Applications that are received in the required formats and complete in all respects. 

 Incomplete and /or conditional Applications shall be liable to rejection. 

 

2.12.2 The Applicant shall prepare one original set of the documents comprising the Application (together 

 with originals/ copies of documents required to be submitted along therewith pursuant to this RFP) 

 and clearly marked ñORIGINALò. In addition, the Applicant shall submit 2 (two) copies of the 

 Application, marked ñCOPYò. In the event of any discrepancy between the original and the copies, 

 the original shall prevail. 

 

2.12.3 The Application and its copies shall be typed or written in indelible ink and signed by the 

 authorized signatory of the Applicant who shall also initial each page in blue ink. All the alterations, 

 omissions, additions or any other amendments made to the Application shall be initialized by the 

 person(s) signing the Application. The Application shall contain page numbers and shall be hard 

 bound. 

 

2.12.4 The Proposal should be submitted in Two Parts in two separate envelopes / packages and put 

 together in one single outer envelope/package  

 Part 1: Qualification Proposal which will consist of the details mentioned in Appendix I 

 (Annexure I ï V) of this RFP  

 The bidder shall be required to submit the Estimated Landed Project Cost based on the 

 development obligations specified in the RFP. This submission shall be made along with other 

 submissions of Part I: Qualification Proposal 

 Part 2: Financial Proposal which will consist of the details mentioned in Appendix I (Annexure 

 VI) of  this RFP  

  

2.12.5 The Bidder shall prepare and submit only one original Proposal (comprising Qualification Proposal 

 and Financial Proposal in separate envelopes).  

 

2.12.6 The pages and volumes of each part of the Proposal shall be clearly numbered and stamped and the 

 contents of the Proposal shall be duly indexed.  
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2.12.7 The numbers contained in the financial Proposal (price bid format ï Annuity quoted) should be 

 covered with a clear/transparent adhesive tape. Any signs of tampering will lead to the rejection of 

 the financial Proposal.  

 

2.12.8 The Proposal shall contain no alterations or additions, except those to comply with instructions 

 issued by IWAI or as necessary to correct errors made by the Bidder, in which case such corrections 

 shall be initialized by the person or persons signing the Proposal.  

 

 

 

 

 

 

2.13 Sealing and Marking of Applications 
 

2.13.1 The Applicant shall submit the Application in the format specified at Appendix-I, and seal it in an 

envelope and mark the envelope as ñAPPLICATIONò. The Applicant shall seal the original and each 

copy of the Application, together with their respective enclosures, in separate envelopes duly marking the 

envelopes as ñORIGINALò and ñCOPIESò. The envelopes shall then be sealed in an outer envelope. 

 

2.13.2 The Bidder shall put two separate envelopes enclosing the Proposal (Qualification Proposal and 

 Financial Proposal) in a single outer envelope and seal the envelope.  

 

 Each envelope shall contain: 

 

 (i) Application in the prescribed format (Appendix-I) along with Annexes and supporting 

 documents; 

 (ii) Power of Attorney for signing the Application as per the format at Appendix-II;  

 (iii) I f applicable, the Power of Attorney for Lead Member of Consortium as per the format at 

 Appendix-II;  

 (iv) Copy of the Jt. Bidding Agreement, in case of a Consortium; 

 (v) Copy of Memorandum and Articles of Association, if the Applicant/Consortium Member is a 

 body corporate, and if a partnership then a copy of its partnership deed; 

 (vi) Copies of Applicantôs/ each Consortium Memberôs duly audited balance sheet and profit and 

 loss account for the preceding five years; and 

 

Each of the envelopes shall clearly bear the following identification: 
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ñApplication for Proposal: Inland Waterway Terminal Development Projectò and shall clearly 

indicate the name and address of the Applicant. In addition, the Application Due Date should be indicated 

on the right hand corner of each of the envelopes. 

 

2.13.3 Each of the envelopes shall be addressed to: 

 

The Executive Director, 

IL&FS Infrastructure Development Corp. Ltd.  

Eros Business Centre, Hotel Shangri-La, 

19, Ashoka Road, New Delhi-110001 

 

 2.13.4 If the envelopes are not sealed and marked as instructed above, the Authority assumes no 

 responsibility for the misplacement or premature opening of the contents of the Application 

 submitted. 

 

2.13.5 Applications submitted by fax, telex, telegram or e-mail shall not be entertained and shall be 

 rejected. 

2.14 Application Due Date 
 

 2.14.1 Applications should be submitted before 1500 hours IST on the Application Due Date, at the 

 address provided in Clause 2.13.3 in the manner and form as detailed in this RFP.  A receipt thereof 

 should be obtained from the person specified in Clause 2.13.3. 

 

2.14.2 The Authority may, in its sole discretion, extend the Application Due Date by issuing an 

 Addendum in accordance with Clause 2.10 uniformly for all Applicants. 

 

2.15 Late Applications 
 

Applications received by the Authority after the specified time on the Application Due Date shall not be 

eligible for consideration and shall be summarily rejected. 

 

2.16 Modifications/ substitution/ withdrawal of Applications 
 

2.16.1 The Applicant may modify, substitute or withdraw its Application after submission, provided that 

 written notice of the modification, substitution or withdrawal is received by the Authority prior to 

 Application Due Date. No Application shall be modified, substituted or withdrawn by the Applicant 

 on or after the Application Due Date. 
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2.16.2 The modification, substitution or withdrawal notice shall be prepared, sealed, marked, and 

 delivered in accordance with Clause 2.13, with the envelopes being additionally marked 

 ñMODIFICATIONò, ñSUBSTITUTIONò or ñWITHDRAWALò, as appropriate. 

 

2.16.3 Any alteration/ modification in the Application or additional information supplied subsequent to 

 the Application Due Date, unless the same has been expressly sought for by the Authority, shall be 

 disregarded. 

 

 

 

 

 

 

 

2D. EVALUATION PROCESS 
 

2.17 Opening and Evaluation of Applications 
 

2.17.1 The Authority shall open Part 1 of the Application (Technical Proposal) on the  date mentioned 

 against the Date for Submission of Proposals in the Schedule of Bidding Process or  on the extended 

 Date for Submission of Proposals in the presence of the Applicants who choose to  attend at the  

 place specified in Clause 2.13.3. Financial Proposal shall not be opened at this stage.  

 

2.17.2 Applications for which a notice of withdrawal has been submitted in accordance with Clause 2.16 

 shall not be opened. 

 

2.17.3 The Authority will subsequently examine and evaluate Applications in accordance with the 

 provisions set out in Section 3. 

 

2.17.4 Applicants are advised that qualification of Applicants will be entirely at the discretion of the 

 Authority. Applicants will be deemed to have understood and agreed that no explanation or 

 justification on any aspect of the Bidding Process or selection will be given. 

 

2.17.5 Any information contained in the Application shall not in any way be construed as binding on the 

 Authority, its agents, successors or assigns, but shall be binding against the Applicant if any Project 

 is subsequently Awarded to it under the Bidding Process on the basis of such information. 

 

2.17.6 The Authority reserves the right not to proceed with the Bidding Process at any time without notice  

 or liability and to reject any Application without assigning any reasons. 

 

2.17.7 The following information will be announced at the Proposal Opening and recorded:  
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a) Bidderôs names  

b) Names of Consortium Members  

 

2.17.8 After the Proposal Opening, information relating to the examination, clarification and evaluation of 

 Bids and recommendations concerning the Bid Acceptance shall not be disclosed.  

 

2.18 Non-Discriminatory and Transparent Bidding Proceedings  
 

IWAI shall ensure that the rules for the bidding proceedings for the Project are applied in a non-

discriminatory, transparent and objective manner. IWAI shall not provide to any Applicant information 

with regard to the Project or the bidding proceedings, which may have the effect of restricting 

competition.  

2.19 Confidentiality 
 

Information relating to the examination, clarification, evaluation, and recommendation for the Bidders 

shall not be disclosed to any person not officially concerned with the process. IWAI will treat all 

information submitted as part of Proposal in confidence and would require all those who have access to 

such material to treat the same in confidence. IWAI will not divulge any such information unless it is 

ordered to do so by any authority that has the power under law to require its disclosure.  

  

2.20 Tests of responsiveness 
 

2.20.1 Prior to evaluation of Applications, the Authority shall determine whether each Application is 

responsive to the requirements of the RFP. An Application shall be considered responsive only if: 

 

 (a)  it is received as per format at Appendix-I 

 

 (b)  it is received by the Application Due Date including any extension thereof pursuant to Clause 

 2.14.2 

 

 (c)  it is signed, sealed, hard bound and marked as stipulated in Clause 2.13 

 

 (d)  it is accompanied by the Power(s) of Attorney as specified in Clause 2.2.5 and Clause 2.2.6 (c) 

 

 (e)  it contains all the information (complete in all respects) as requested in this RFP 

 

 (f)  it contains information in formats same as those specified in this RFP 

 

 (g)  it is accompanied by the Jt. Bidding Agreement (for Consortium), specific to the Project[s], as 

 stipulated in Clause 2.2.6(g) 
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 (h)  it does not contain any condition or qualification and 

 

 (i)   it is not non-responsive in terms hereof 

 

2.20.2 The Authority reserves the right to reject any Application which is non-responsive and no request 

 for alteration, modification, substitution or withdrawal shall be entertained by the Authority in 

 respect of such Application. 

 

2.21 Clarifications 
 

(i)   To facilitate evaluation of Applications, the Authority may, at its sole discretion, seek clarifications 

 from any Applicant regarding its Application. Such clarification(s) shall be provided within the time 

 specified by the Authority for this purpose. Any request for clarification(s) and all clarification(s) 

 shall be in writing. 

 

(ii)  If an Applicant does not provide clarifications sought under Sub-Clause (i) above within the 

 prescribed time, its Application shall be liable to be rejected. In case the Application is not rejected, 

 the Authority may proceed to evaluate the Application by construing the particulars requiring 

 clarification to the best of its understanding, and the Applicant shall be barred from subsequently 

 questioning such interpretation of the Authority. 

2E.   QUALIFICATION AND BIDDING  
 

2.22 Proprietary data 
 

All documents and other information supplied by the Authority or submitted by an Applicant to the 

Authority shall remain or become the property of the Authority.  Applicants are to treat all information as 

strictly confidential and shall not use it for any purpose other than for preparation and submission of their 

Application.  The Authority will not return any Application or any information provided along therewith. 

 

2.23 Correspondence with the Applicant 
 

The Authority shall not entertain any correspondence with any Applicant in relation to the acceptance or 

rejection of any Application. 
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3. CRITERIA FOR EVALUATION  
 

3.1 Evaluation parameters for Qualification (Stage I) 
 

3.1.1 Only those Applicants who meet the eligibility criteria specified in Clause[s] 2.2.2and 2.2.3 above 

 shall qualify for evaluation under this Section 3. Applications of firms/consortia who do not meet 

 these criteria shall be rejected. 

 

3.1.2 The Applicantôs competence and capability is proposed to be established by the following 

 parameters: 

a) Technical Capacity  

b) Financial Capacity 

3.2 Technical Criteria for purposes of evaluation 
 

3.2.1 Technical criteria will comprise of two sections ï 

a) Biddersô experience  

b) Financial capacity 

 

 Biddersô experience - Relevant projects have been further divided into two parts 

i. Logistics projects 

ii . Core sector projects 

 

¶ Logistics sector projects would be deemed to include Warehousing, Logistics, and Coastal Shipping 

Projects and Inland Waterway Projects (investment in barges and terminals) 

¶ Core sector projects would be deemed to include power, telecom, ports, airports, railways, highways, 

roads, industrial parks, petroleum and natural gas, pipelines, irrigation, water-supply, sewerage and real 

estate development 

 

The evaluation of technical capacity shall depend upon following parameters: 
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1. Capital cost of project developed under self owned and operated/ developed and operated under PPP 

i.e., BOT, BOLT, BOO, BOOT or other similar basis for providing its output or services to a public 

sector entity or for providing non-discriminatory access to users in pursuance of its charter, concession or 

contract, as the case may be; 

 

2. Construction and receipt of payments by the Applicant 

 

 

 

 

The marking criteria will be as follows ï  

 Construction Operation (payment) 

Logistic Sector projects 1. For every INR 100 million project cost, 

the bidder shall receive 1 point 

2. If the bidder is in the IWT sector, every 

INR 20 million of project cost will be 

equivalent to 1 point 

1. For every INR 40 million of payment 

receipt, the  bidder shall get 1 point 

2. If the bidder is in the IWT sector, every 

INR 20 million of payment receipt will be 

equivalent to 1 point 

Other Core 

Infrastructure  Sector 

Projects 

1. For every INR 150 million of  project 

cost the bidders shall  get 1 point 

 

1. For every INR 100 million of payment 

receipt, the  bidder shall get 1 point 

 

 

The minimum threshold criteria for any applicant to qualify with respect to technical capacity shall 

be a minimum score of 5. 

The projects which would be considered will be the projects of the last five years starting from the 

year 2003 which have been completed or are under various stages of completion. 

 

3.2.2 Experience for any activity relating to an Eligible Project shall not be claimed by two or more 

 Members of the Consortium. In other words, no double counting by a Consortium in respect of the 

 same experience shall be permitted in any manner whatsoever. 

 

3.3 Details of Experience 
 

3.3.1The Applicant should furnish the details of Eligible Experience for the past 5 (five) years preceding 

 the Application Due date. 

 

3.3.2 The Applicants must provide the necessary information relating to Technical Capacity as per format 

 at Annex-II of Appendix-I. 
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3.3.3 The Applicant should furnish the required Project-specific information and evidence in support of 

 its claim of Technical Capacity, as per format at Annex-IV of Appendix-I. 

 

3.4 Financial information for purposes of evaluation 
 

3.4.1 The Application must be accompanied by the Audited Annual Reports of the Applicant (of each 

 Member in case of a Consortium) for the last 5 (five) financial years, preceding the year in which the 

 Application is made. 

 

3.4.2 In case the annual accounts for the latest financial year are not audited and therefore the Applicant 

 could not make it available, the Applicant shall give an undertaking to the same effect and the 

 statutory auditor shall certify the same. In such a case, the Applicant shall provide the Audited 

 Annual Reports for four years preceding the year for which the Audited Annual Report is not being 

 provided. 

 

3.4.3 The Applicant shall have a minimum Net Worth (the ñFinancial Capacityò) of  Rs 15 Crore (Rs 

 Fifteen Crore) as at the close of the preceding financial year. However, if the Applicant is in the 

 Inland Waterway Sector, then the minimum required Net Worth will be Rs 5 crores. 

 

  In case of a Consortium, the combined technical capability and net worth of those Members, who 

 have an equity share of at least 26% each in such Consortium, should satisfy the above conditions of 

 eligibility. However, if a member is from the Inland Waterway Sector having a 10% equity stake 

 then his experience and financial capacity will count in the evaluation of the Bid. 

 

3.5 Short-listing of Applicants for the Bidding Stage 
 

3.5.1 The credentials of eligible Applicants shall be measured in terms of their Experience. The  sum 

 total of the Experience Scores for all Eligible Projects shall be the óAggregate Experience  Scoreô 

 of a particular Applicant.  

 

3.5.2 The Applicants shall then be ranked on the basis of their respective Aggregate Experience Scores 

 and short-listed for submission of Bids.  

 

3.6 Evaluation of Financial Proposals (Stage II)  
 

3.6.1 Financial Proposals of those bidders whose Qualification Proposals meet the minimum threshold 

 technical and financial capability requirements would be opened and evaluated in Stage II of the 

 Evaluation Process.   
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3.6.2 The Authority will open Envelope óFINANCIAL PROPOSALô for the Bidders, who pass the 

 Qualification stage (Stage I) as stated in clause 3.1 in the presence of the Bidderô representatives 

 who choose to attend. The Authority will endeavour to open the Financial Proposals on the date 

 mentioned against the Date for Opening of Financial Proposals in the Schedule of Bidding Process.     

 

3.6.3 Thereafter, Bidders will be ranked on the basis of the Annuity quoted by them as per Annexure VI 

 of Appendix I of this RFP. The proposal with the lowest Annuity would be ranked L1 and other 

 proposals would be ranked subsequently.   

 

3.6.4 In the event that two or more bidders have quoted same Annuity, IWAI may:  

 

i. Invite fresh Financial Proposals only from the 

Bidders quoting same Annuity. However the fresh Financial Proposals should not have 

higher Annuity than the one quoted by the Bidders in their original bids  

OR 

ii . Take any such measure as may be deemed fit 

in its sole discretion, including annulment of the bidding process  

 

3.6.5 IWAI may invite the lowest bidder for negotiations.  

 

3.6.6 Upon acceptance of the Annuity with or without negotiations, IWAI may declare the Successful 

 Bidder 

 

3.7 Notification  
 

The Successful Bidder would be notified in writing by IWAI. The Authority shall endeavour to issue the 

Letter of Acceptance (LoA) to the Successful Bidder by the date mentioned against issue of LoA in the 

Schedule of Bidding Process.  

3.8 IWAIôs Right to accept or reject Proposal  
 

3.8.1 IWAI reserves the right to accept or reject any or all of the Proposals without assigning any reason 

 and to take any measure as it may deem fit, including annulment of the bidding process, at any time 

 prior to execution of the Development Agreement, without liability or any obligation for such 

 acceptance, rejection or annulment.  

 

3.8.2 IWAI reserves the right to invite fresh bids with or without amendment of the RFP at any stage 

 without liability or any obligation for such invitation and without assigning any reason.  

 

3.8.3 IWAI reserves the right to reject any Proposal if:  
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a) At any time, a material misrepresentation is 

made or uncovered for a bidder or any of its members  

b) The Bidder does not respond promptly and 

thoroughly to requests for supplemental information required for the evaluation of the 

Proposal  

 

This would lead to disqualification of the Bidder / Member for the Project. If the Bidder is a Consortium, 

then the entire Consortium would be disqualified/ rejected for the project. If such 

disqualification/rejection occurs after the Financial Proposals have been opened and the Successful 

 Bidder gets disqualified/ rejected, IWAI reserves the right to take any such measure as may be 

 deemed fit in the sole discretion of IWAI, including annulment of the bidding process. 

 Notwithstanding the above, IWAI may debar / blacklist any of the Bidder(s) for their misleading 

 or false representations in the forms, statements etc. for the period to be decided by IWAI .  

 

3.9 Acceptance of Letter of Acceptance (LoA) and Execution of Concession Agreement  
 

3.9.1 Within fifteen (15) days from the date of issue of the LoA, the Successful Bidder shall accept the 

 LoA and return the same to IWAI. The Successful Bidder shall execute the Concession Agreement 

 within thirty (30) days of acceptance of LoA.  

 

3.9.2 In case, the Concession Agreement does not get executed within thirty (30) days of acceptance of 

 LoA, IWAI reserves the right to annul the bidding process and may invite fresh bids for the Project. 

 In such a case the entire bid security submitted by the Successful Bidder shall be forfeited as per the 

 provisions of this RFP. However, IWAI on receiving request from the Successful Bidder, may at 

 its absolute discretion, permit extension of the aforesaid period of 30 days for execution of the 

 Concession Agreement.  

 

3.9.3 IWAI will notify other Bidders that their Proposals have been unsuccessful. The Bid Security of 

 second lowest Bidder shall be returned as mentioned in the clause. Bid Security of other bidders will 

 be returned as promptly possible and in any case not later than 180 days from the date of 

 announcement of the Successful Bidder.  

 

3.10 Performance Security  
 

3.10.1The Successful Bidder shall incorporate a SPV solely for the purpose of domiciling the project 

 (ñConcessionaireò) and the Concessionaire shall for due and faithful performance of its obligations 

 during the Construction period furnish Performance Security by way of an irrevocable Bank 

 Guarantee/Demand Draft issued by a Bank, in favour of Inland Waterway Authority of India, 
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 equivalent to a sum of INR 15 Million. The Concessionaire shall provide the Performance Security 

 within the period expiring on the 30th day from the date of acceptance of LoA but prior to execution 

 of the Concession Agreement. The format of the Performance Security has been given in the RFP.  

 

3.10.2 Till such time the Concessionaire provides to IWAI the Performance Security, the Bid Security 

 shall remain in full force and effect. The Performance Security shall be released to the 

 Concessionaire as per provisions of the Concession Agreement.  

 

3.10.3 Failure of the Successful Bidder to comply with the requirements of Clause 3.9 shall constitute 

 sufficient grounds for the annulment of the LoA and forfeiture of the Bid Security. In such an event, 

 IWAI reserves the right to take any such measure as may be deemed fit in the sole discretion of 

 IWAI  including annulment of the bidding process.  
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4.  FRAUD AND CORRUPT PRACTICES 
 

4.1  The Applicants and their respective officers, employees, agents and advisers shall observe the 

 highest standard of ethics during the Bidding Process. Notwithstanding anything to the contrary 

 contained herein, the Authority shall reject an Application without being liable in any manner 

 whatsoever to the Applicant if it determines that the Applicant has, directly or indirectly or through 

 an agent, engaged in corrupt practice, fraudulent practice, coercive practice, undesirable practice or 

 restrictive practice in the Bidding Process. 

 

4.2 Without prejudice to the rights of the Authority under Clause 4.1 hereinabove, if an Applicant is 

 found by the Authority to have directly or indirectly or through an agent, engaged or indulged in any 

 corrupt practice, fraudulent practice, coercive practice, undesirable practice or restrictive practice 

 during the Bidding Process, such Applicant shall not be eligible to participate in any tender or RFP 

 issued by the Authority during a period of 2 (two) years from the date such Applicant is found by the 

 Authority to have directly or indirectly or through an agent, engaged or indulged in any corrupt 

 practice, fraudulent practice, coercive practice, undesirable practice or restrictive practice, as the 

 case may be. 

 

4.3 For the purposes of this Clause 4, the following terms shall have the meaning hereinafter 

 respectively assigned to them: 

 

(a)  ñcorrupt practiceò means (i) the offering, giving, receiving, or soliciting, directly or indirectly, 

 of anything of value to influence the actions of any person connected with the Bidding Process (for 

 avoidance of doubt, offering of employment to or employing or engaging in any manner whatsoever, 

 directly or indirectly, any official of the Authority who is or has been associated in any manner, 

 directly or indirectly with the Bidding Process or the LoA or has dealt with matters concerning the 

 Concession Agreement or arising there from, before or after the execution thereof, at any time prior 

 to the expiry of one year from the date such official resigns or retires from or otherwise ceases to be 

 in the service of the Authority, shall be deemed to constitute influencing the actions of a person 
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 connected with the Bidding Process); or (ii) engaging in any manner whatsoever, whether during the 

 Bidding Process or after the issue of the LoA or after the execution of the Concession Agreement, as 

 the case may be, any person in respect of any matter relating to the Project or the LoA or the 

 Concession Agreement, who at any time has been or is a legal, financial or technical adviser of the 

 Authority  in relation to any matter concerning the Project; 

 

(b)   ñfraudulent practiceò means a misrepresentation or omission of facts or suppression of facts or 

 disclosure of incomplete facts, in order to influence the Bidding Process ; 

 

(c)   ñcoercive practiceò means impairing or harming or threatening to impair or harm, directly or 

 indirectly, any person or property to influence any personôs participation or action in the Bidding 

 Process; 

 

(d)    ñundesirable practiceò means (i) establishing contact with any person connected with or employed 

 or engaged by the Authority with the objective of canvassing, lobbying or in any manner influencing 

 or attempting to influence the Bidding Process; or (ii) having a Conflict of Interest; and 

 

(e)  ñrestrictive practiceò means forming a cartel or arriving at any understanding or arrangement among 

 Applicants with the objective of restricting or manipulating a full and fair competition in the Bidding 

 Process. 
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5. MISCELLANEOUS  
 

5.1 The Bidding Process shall be governed by, and construed in accordance with, the laws of India and 

 the Courts at [New Delhi] shall have exclusive jurisdiction over all disputes arising under, pursuant 

 to and/ or in connection with the Bidding Process. 

 

5.2 The Authority, in its sole discretion and without incurring any obligation or liability, reserves the 

 right, at any time, to; 

 

 (a)  suspend and/ or cancel the Bidding Process and/ or amend and/ or supplement the Bidding 

 Process or modify the dates or other terms and conditions relating thereto; 

 

 (b)  consult with any Applicant in order to receive clarification or further information; 

 

 (c)  short-list or not to short-list any Applicant and/ or to consult with any Applicant in order to  

 receive clarification or further information; 

 

 (d)  retain any information and/ or evidence submitted to the Authority by, on behalf of, and/ or in 

 relation to any Applicant; and/ or 

 

 (e) independently verify, disqualify, reject and/ or accept any and all submissions or other 

 information and/ or evidence submitted by or on behalf of any Applicant. 

 

5.3 It shall be deemed that by submitting the Application, the Applicant agrees and releases the 

 Authority, its employees, agents and advisers, irrevocably, unconditionally, fully and finally from 

 any and all liability for claims, losses, damages, costs, expenses or liabilities in any way related to or 

 arising from the exercise of any rights and/ or performance of any obligations hereunder, pursuant 

 hereto and/ or in connection herewith and waives any and all rights and/ or claims it may have in this 

 respect, whether actual or contingent, whether present or future. 
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APPENDIX I  
 

Letter Comprising the Application for Pre-Qualification  

(Refer Clause 2.13.2) 

 

Dated: 

To, 

[**********,  

***********  

***********]  

 

Sub: Application for pre-qualification for the Development of Inland Waterway Terminal at 

Jogighopa 

 

Dear Sir, 

 

With reference to your RFP document dated  16
th
 March, 2009, I/we, having examined 

the RFP document and understood its contents, hereby submit my/our Application for 

Qualification for the aforesaid project. The Application is unconditional and unqualified. 

 

2. All information provided in the Application and in Annexes I to IV are true and 

correct and all documents accompanying such Application are true copies of their 

respective originals. 

 

3. This statement is made for the express purpose of qualifying as a Bidder for the 

[development, construction, operation and maintenance] of the aforesaid Project[s]. 

 

4. I/ We shall make available to the Authority any additional information it may find 

necessary or require to supplement or authenticate the Qualification statement. 

 

5. I/ We acknowledge the right of the Authority to reject our Application without 

assigning any reason or otherwise and hereby waive our right to challenge the same on 

any account whatsoever. 
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6. I/ We certify that in the last three years, we/ any of the Consortium Members have 

neither failed to perform on any contract, as evidenced by imposition of a penalty or a 

judicial pronouncement or arbitration award, nor been expelled from any project or 

contract nor have had any contract terminated for breach on our part. 

 

7.  I/ We declare that: 

(a) I/ We have examined and have no reservations to the RFP document, including 

any Addendum issued by the Authority. 

(b) I/ We do not have any conflict of interest in accordance with Clauses 2.2.1(c) 

and 2.2.1(d) of the RFP document; and 

(c) I/We have not directly or indirectly or through an agent engaged or indulged in 

any corrupt practice, fraudulent practice, coercive practice, undesirable practice or 

restrictive practice, as defined in Clause 4.3 of the RFP document, in respect of any 

tender or request for proposal issued by or any agreement entered into with the 

Authority or any other public sector enterprise or any government, Central or State; 

and 

(d) I/ We hereby certify that we have taken steps to ensure that in conformity with 

the provisions of Clause 4 of the RFP document, no person acting for us or on our 

behalf has engaged or will engage in any corrupt practice, fraudulent practice, 

coercive practice, undesirable practice or restrictive practice. 

 

8. I/ We understand that you may cancel the Bidding Process at any time and that you 

are neither bound to accept any Application that you may receive nor to invite the 

Applicants to Bid for the Project[s], without incurring any liability to the Applicants, in 

accordance with Clause 2.17.6 of the RFP document. 

 

9. I/ We believe that we/ our Consortium/ proposed Consortium satisfy(ies) the Net 

Worth criteria and meet(s) all the requirements as specified in the RFP document and 

are/ is qualified to submit a Bid. 

 

10. I/ We declare that we/ any Member of the Consortium, are/ is not a Member of a/ 

any other Consortium applying for the proposal. 

 

11. I/ We certify that in regard to matters other than security and integrity of the country, 

we have not been convicted by a Court of Law or indicted or adverse orders passed by a 
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regulatory authority which could cast a doubt on our ability to undertake the Project or 

which relates to a grave offence that outrages the moral sense of the community. 

 

12. I/ We further certify that in regard to matters relating to security and integrity of the 

country, we have not been charge-sheeted by any agency of the Government or 

convicted by a Court of Law for any offence committed by us or by any of our 

Associates. 

13. I/ We further certify that no investigation by a regulatory authority is pending either 

against us or against our Associates or against our CEO or any of our Directors/ 

Managers/ employees. 

 

14. I/ We undertake that in case due to any change in facts or circumstances during the 

Bidding Process, we are attracted by the provisions of disqualification in terms of the 

provisions of this RFP, we shall intimate the Authority of the same immediately. 

 

15. The Statement of Legal Capacity as per format provided at Annex-V in Appendix-I 

of the RFP document, and duly signed, is enclosed. The power of attorney for signing of 

application and the power of attorney for Lead Member of consortium, as per format 

provided at Appendix II and III respectively of the RFP, are also enclosed. 

 

16. I/ We understand that the selected Bidder shall either be an existing Company 

incorporated under the Indian Companies Act, 1956, or shall incorporate itself as such 

prior to execution of the Concession Agreement. 

 

17.  I/ We, hereby irrevocably waive any right which we may have at any stage at law or 

howsoever otherwise arising to challenge or question any decision taken by the 

Authority in connection with the selection of Applicants, selection of the Bidder, or in 

connection with the selection/ Bidding Process itself, in respect of the above mentioned 

Project[s] and the terms and implementation thereof. 

 

18. I/ We agree and undertake to abide by all the terms and conditions of the RFP 

document. 

 

19. I/ We certify that in terms of the RFP, my/our Net Worth is Rs éééééé.. (Rs. 

in words) and Experience Score is éééééééé..  (In words). 
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In witness thereof, I/We submit this application under and in accordance with the terms of the 

RFP document. 

 

Yours faithfully, 

 

(Signature of the Authorized Signatory) 

 

Date: 

Place: 

 

(Name and designation of the Authorized Signatory) 

 

(Name and Seal of the Applicant/ Lead Member) 
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Appendix I (Annexure I) 
 

Details of Applicant 

1. 

a) Name: 

b) Country of incorporation: 

c) Address of the corporate headquarters and its 

branch office(s), if any, in India: 

d) Date of incorporation and/ or commencement 

of business: 

 

2.  Brief description of the Company including details of its main lines of business and proposed role 

 and responsibilities in [this/ these Project(s)]: 

 

3. Details of individual(s) who will serve as the point of contact/ communication for the Authority: 

(a) Name: 

(b) Designation: 

(c) Company: 

(d) Address: 

(e) Telephone Number: 

(f) E-Mail Address: 

(g) Fax Number: 

 

4.     Particulars of the Authorized Signatory of the Applicant: 

(a) Name: 

(b) Designation: 

(c) Address: 

(d) Phone Number: 

(e) Fax Number: 

 

5.     In case of a Consortium: 
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(a) The information above (1-4) should be provided for all the Members of the Consortium. 

(b) A copy of the Jt. Bidding Agreement, as envisaged in Clause 2.2.6(g) should be attached to the 

Application. 

(c) Information regarding role of each Member should be provided as per table below: 

 

 

S. No. Name of Member Role * {Refer 

Clause 2.2.6(d)} 

% of Equity in the Consortium 

{Refer Clauses 2.2.6 (a) & (c)} 

1    

2    

3    

4    

 

*The role of each Member, as may be determined by the Applicant, should be indicated in accordance 

with instruction 4 at Annex-IV. 

 

(d)  The following information shall also be provided for each Member of the Consortium: 

 

S. No. Criteria  Yes No 

1 Has the Applicant/ constituent of the Consortium been barred by the 

[Central/ State Government, or any entity controlled by them], from 

participating in any project (BOT or otherwise) 

  

2 If the answer to 1 is yes, does the bar subsist as on the date of Application   

3 Has the Applicant/ constituent of the Consortium paid liquidated 

damages of more than 5% of the contract value in a contract due to delay 

or has been penalized due to any other reason in relation to execution of 

a contract, in the last three years? 

  

 

6. A statement by the Applicant and each of the Members of its Consortium (where applicable) disclosing 

material non-performance or contractual non- compliance in past projects, contractual disputes and 

litigation/ arbitration in the recent past is given below (Attach extra sheets, if necessary): 
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Appendix I (Annexure II)  
 

Technical Capacity of the Applicant 
@

 

(Refer to Clauses 2.2.2(A), 3.2 and 3.3 of the RFP) 

 

Applicant type 
#
 Member Code* Project Code** Category

$
 Experience 

(Equivalent Rs. 

crore)
$$

 

Experience 

Score 

Single Entity 

Applicant  

 A    

B    

C    

D    

Consortium  

Member 1 

 A    

B    

C    

D    

Consortium  

Member 2 

 A    

B    

C    

D    

Consortium  

Member 3 

 A    

B    

C    

D    

Consortium  

Member 4 

 A    

B    

C    

D    

Aggregate 

Experience 

Score = 
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@ Provide details of only those projects that have been undertaken by the Applicant under its own name 

and/ or by an Associate specified in Clause 2.2.9. In case the Application Due Date falls within three 

months of the close of the latest financial year, refer to Clause 2.2.12. 

# An Applicant consisting of a single entity should fill in details as per the row titled Single entity 

Applicant and ignore the rows titled Consortium Member. In case of a Consortium, the row titled Single 

entity Applicant may be ignored. In case credit is claimed for an Associate, necessary evidence to 

establish the relationship of the Applicant with such Associate, in terms of Clause 2.2.9, shall be 

provided. 

* Member Code shall indicate NA for Not Applicable in case of a single entity Applicant. For other 

Members, the following abbreviations are suggested viz. LM means Lead Member, TM means Technical 

Member, FM means Financial Member, OMM means Operation & Maintenance Member, OM means 

Other Member. 

**Refer Annex-IV of this Appendix-I.  Add more rows if necessary. $ Refer Clause 3.2 

$$ For conversion of US Dollars to Rupees, the rate of conversion shall be as on the date 30 (thirty) days 

prior to the Application Due Date. In case of any other currency, the same shall first be converted to US 

Dollars as on the date 60 (sixty) days prior to the Application Due Date, and the amount so derived in US 

Dollars shall be converted into Rupees at the aforesaid rate. The conversion rate of such currencies shall 

be the average of buying and selling rates prevailing in New York on the relevant date. 
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Appendix I (Annexure III)  
 

Financial Capacity of the Applicant  

(Refer to Clauses 2.2.2(B), 2.2.4 (ii) and 3.4 of the RFP) 

(In Rs crore
$$

) 

 

Applicant 

type 
$
 

Member 

Code
£
 

Net Cash Accruals    Net 

Worthú 

  Year 1 Year 2 Year 3 Year 4 Year 5 Year 1 

Single entity 

Applicant  

       

Consortium 

Member 1 

       

Consortium 

Member 2 

       

Consortium 

Member 3 

       

Consortium 

Member 4 

       

 

Name & address of Applicantôs Bankers: 

 

$ An Applicant consisting of a single entity should fill in details as per the row titled Single entity 

Applicant and ignore the rows titled Consortium Members. In case of a Consortium, row titled Single 

entity Applicant may be ignored. 

£ For Member Code, see instruction 4 at Annex-IV of this Appendix-I. 

ú The Applicant should provide details of its own Financial Capability or of an Associate specified in 

Clause 2.2.9. 

$$ For conversion of other currencies into rupees, see note below Annex-II of Appendix I 

 

Instructions:  
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1.The Applicant/ its constituent Consortium Members shall attach copies of the balance sheets, financial 

statements and Annual Reports for 5 (five) years preceding the Application Due Date. The financial 

statements shall: 

 (a) reflect the financial situation of the Applicant and its Associates where the Applicant is relying 

 on its Associateôs financials; 

 

 (b) be audited by a statutory auditor; 

 

 (c) be complete, including all notes to the financial statements; and 

 

 (d) correspond to accounting periods already completed and audited (no statements for partial  

 periods shall be requested or accepted). 

 

2. Net Cash Accruals shall mean Profit After Tax + Depreciation. 

 

3. Net Worth shall mean (Subscribed and Paid-up Equity + Reserves) less (Revaluation reserves + 

miscellaneous expenditure not written off + accrued liabilities). 

 

4. Year 1 will be the latest completed financial year, preceding the bidding. Year 2 shall be the year 

immediately preceding Year 1 and so on. In case the Application Due Date falls within three months of 

the close of the latest financial year, refer to Clause 2.2.12. 

 

5. In the case of a Consortium, a copy of the Jt. Bidding Agreement shall be submitted in accordance with 

Clause 2.2.6 (g) of the RFP document. 

 

6. The applicant shall also provide the name and address of the Bankers to the Applicant. 

 

7. The Applicant shall provide an Auditorôs Certificate specifying the net worth of the Applicant and also 

specifying the methodology adopted for calculating such net worth in accordance with Clause 2.2.4 (ii) of 

the RFP document. 
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Appendix I (Annexure IV)  
 

Details of Eligible Projects 

(Refer to Clauses 2.2.2(A), 3.2 and 3.3 of the RFP) 

 

Item (1) Refer Instruction (2) Particulars of the Project (3) 

Title & nature of the project    

Category 5  

Year-wise (a) payments received/ made for 

construction, (b) payments made for 

development of PPP projects and/ or (c) 

revenues appropriated 

6  

Entity for which the project was 

constructed/ developed 

  

Location 7  

Project cost 8  

Date of commencement of project/ contract   

Date of completion/ commissioning 9  

Equity shareholding (with period during 

which equity was held) 

10  

 

Instructions:  

 

1. Applicants are expected to provide information in respect of Eligible Projects in this Annexure. The 

projects cited must comply with the eligibility criteria specified in Clause 3.2 and 3.3 of the RFP, as the 

case may be. Information provided in this section is intended to serve as a back-up for information 

provided in the Application. Applicants should also refer to the Instructions below. 

 

2. For a single entity Applicant, the Project Codes would be a, b, c, d etc. In case the Applicant is a 

Consortium then for Member 1, the Project Codes would be 1a, 1b, 1c, 1d etc., for Member 2 the Project 

Codes shall be 2a, 2b, 2c, 2d etc., and so on. 

 

3. A separate sheet should be filled for each Eligible Project. 
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4. Member Code shall indicate NA for Not Applicable in case of a single entity Applicant. For other 

Members, the following abbreviations are suggested viz. LM means Lead Member, TM means Technical 

Member, FM means Financial Member, OMM means Operation & Maintenance Member; and OM means 

Other Member. In case the Eligible Project relates to an Associate of the Applicant or its Member, write 

ñAssociateò along with Member Code. 

 

5.  Refer to Clause 3.2.1 of the RFP for category. 

 

6. The total payments received/ made and/or revenues appropriated for each Eligible Project are to be 

stated in Annex-II of this Appendix-I. The figures to be provided here should indicate the break-up for the 

past 5 (five) financial years. Year 1 refers to the financial year immediately preceding the Application 

Due Date; Year 2 refers to the year before Year 1, Year 3 refers to the year before Year 2, and so on 

(Refer Clause 2.2.12). 

 

7. Particulars such as name, address and contact details of owner/ Authority/ Agency (i.e. concession 

grantor, counter party to PPA, etc.) may be provided.  

 

8. Provide the estimated capital cost of Eligible Project. Refer to Clauses 3.2 and 3.3 

 

9. For the Eligible Projects, the date of commissioning of the project, upon completion and date of 

completion of construction should be indicated. 

 

10. The equity shareholding of the Applicant, in the company owning the Eligible Project, held 

continuously during the period for which Eligible Experience is claimed, needs to be given (Refer Clause 

3.4.3). 

 

11. Experience for any activity relating to an Eligible Project shall not be claimed by two or more 

Members of the Consortium. In other words, no double counting by a consortium in respect of the same 

experience shall be permitted in any manner whatsoever. 

12. Certificate from the client or the Applicantôs statutory auditor
$ 
must be furnished as per format below. 

 

13. If the Applicant is claiming experience under PPP Projects, it should provide a certificate (£) from its 

statutory auditor in the format below for PPP Projects: 

 

Certificate from the Statutory Auditor regarding PPP projects**  

 

This is to certify that éééééééé.. (name of the Applicant/Member/Associate) is/ was an equity 

shareholder in éééééé.. (title of the project company) and holds/ held Rs. ééé cr. (Rupees 
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éééééééééé.. crore) of equity (which constitutes éé..%
ú
 of the total paid up and subscribed 

equity capital) of the project company from éééé... (date) to ééééé.. (date)
¥
. The project was/is 

likely to be commissioned on ééééé. (date of commissioning of the project). We further certify that 

the total estimated capital cost of the project is Rs. ééééé cr., of which Rs. éééé cr. of capital 

expenditure was incurred during the past five financial years as per year-wise details noted below: 

ééééééééé.    ééééééééééWe also certify that the annual revenues collected and 

appropriated by the aforesaid project company in terms of Clauses 3.2.1 and 3.2.3 (d) of the RFP during 

the past five financial years were Rs. éééé.. cr. as per year-wise details noted below: 

 

ééééééééé.    ééééééééééAuthorized Signatory 

 

Name: 

Designation: 

Signature of the Authorized Signatory and date 

 

$ In case duly certified audited annual financial statements containing the requisite details are provided, 

a separate certification by statutory auditors would not be necessary. 

£ Refer Clause 3.2.1 of the RFP. 

** Provide Certificate as per this format only. Attach Explanatory Notes to the Certificate, if necessary. 

ú Refer instruction no. 10 in this Annex-IV. 

¥ In case the project is owned by the Applicant company, this language may be suitably modified to 

read: ñIt is certified that ééééé.. (name of Applicant) constructed and/ or owned the éééé.. 

(name of project) from éééééé.. (date) to ééééééé (date).ò 

 

14. If the Applicant is claiming experience under Construction Work, it should provide a certificate from 

its statutory auditors or the client in the format given below: 

 

Certificate from the Statutory Auditor/ Clie nt regarding construction works **  

 

This is to certify that éééééééé.. (name of the Applicant/ Member/ Associate) was engaged by 

éééééé.. (title of the project company) to execute éééééé  (name of project) for 

ééééééé. (nature of project).. The construction of the project commenced on éééé.. (date) 

and the project was/ is likely to be commissioned on ééééé (date, if any). It is certified that 

ééééé. (name of the Applicant/ Member/ Associate) received/paid Rs. ééé.. cr. (Rupees 

ééééééééééé crore) by way of payment for the aforesaid construction. We further certify 

that the total estimated capital cost of the project is Rs. ééé cr., of which the 
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Applicant/Member/Associate received/paid Rs. éééé cr. (Rupeeséééééééééé.. crore), in 

terms of Clauses 3.2.1 and 3.2.4 of the RFP, during the past five financial years as per year-wise details 

noted below: 

ééééééééé.   éééééééééé 

[It is further certified that the payments/ receipts indicated above are restricted to the share of the 

Applicant who undertook these works as a partner or a member of joint venture/ consortium.]. 

 

(Authorized Signatory) 

Name: 

Designation: 

Signature of the Authorized Signatory and date: 

 

** Provide Certificate as per this format only. Attach Explanatory Notes to the Certificate, if necessary. 

In case the Applicant owned the Eligible Project and engaged a contractor for undertaking the 

construction works, this language may be modified to read: ñ   This is to certify that ééééé (name 

of Applicant/ Member/ Associate) held 26% or more of the paid up and subscribed share capital in 

theééééé. (name of Project company) when it undertook construction of the éééééé.(name 

of Project) through ééééééé (name of the contractor).This certification should be provided in 

case of jobs/ contracts, which are executed as part of a partnership/ joint venture/ consortium. The 

payments indicated in the certificate should be restricted to the share of Applicant in such partnership/ 

joint venture/ consortium. This portion may be omitted if the contract did not involve a partnership/ joint 

venture/ consortium. 

15. It may be noted that in the absence of any detail in the above certificates, the information would be 

considered inadequate and could lead to exclusion of the relevant project in computation of Experience 

Score
T
. 

 

T  Refer Clause 3.2.1 of the RFP. 
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Appendix I (Annexure V) 

 

Statement of Legal Capacity 

(To be forwarded on the letterhead of the Applicant/ Lead Member of Consortium) 

 

Ref. Date: 

 

To, 

***********  

***********  

 

Dear Sir, 

 

We hereby confirm that we/ our members in the Consortium (constitution of which has been described in 

the application) satisfy the terms and conditions laid out in the RFP document. 

 

We have agreed that éééééééé (insert memberôs name) will act as the Lead Member of our 

consortium.* 

 

We have agreed that ééééééé.. (insert individualôs name) will act as our representative/ will act 

as the representative of the consortium on its behalf* and has been duly authorized to submit the RFP.  

Further, the authorized signatory is vested with requisite powers to furnish such letter and authenticate the 

same. 

 

Thanking you, 

 

Yours faithfully, 

(Authorized Signatory 

For and on behalf of) 

 

 

*Please strike out whichever is not applicable. 
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Appendix I (Annexure VI)  

 

(On the letter head of the Lead Member) 

 

Design, Construction, Development, Finance, Operation and Maintenance of Inland Waterway 

Terminal at Jogighopa, in the State of Assam on BOT (Annuity) basis  

 

Price Bid format for BOT (Annuity) basis Annuity Amount  

 

Annual Annuity Amount = Rs. In figures crores(Rupees in words crores )  

ééééééééééééé..Name of the Bidder / Consortium 

ééééééééééééé..Signature of the Authorized Person  

ééééééééééééé..Name of the Authorized Person  

 

Bidder to note:   

1. The Financial Proposal is to be signed by the authorized person of the Bidder (In case of a 

Consortium , as per a valid power of attorney given by all members of the Consortium)  

2. Bidders should specify the fixed Annuity amount, to be received from IWAI throughout the 

Operations Period (Annuity Amount) in the format set out above clearly indicating the amount in 

both figures and words in Rupees.  

3. The Annuity Amount must include two places of decimals.  

 

All the definitions shall be as per the Draft Concession Agreement (RFP Part II) unless specifically stated 

otherwise in this document. 
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Appendix I (Annexure VII)  
 

Format of Bank Guarantee for Bid Security 

(On a Non-Judicial Stamp Paper as per value applicable in Delhi)  

 

WHEREAS, (name of the Bidder) wishes to submit his Bid for the selection of a Developer to implement 

the Development of Inland Waterway Terminal at Jogighopa, hereinafter called the   "Project",  

 

KNOW ALL MEN by these presents that we (name of bank) of (city and country) having our registered 

office at ___________________________________________ (hereinafter called "the Bank") are 

irrevocably and unconditionally bound to the Inland Waterway Authority of India or its successor, 

(hereinafter referred to as ñIWAIò in the sum of Rs. ___________ (In Words__________________) 

which payment can truly be made to IWAI.  The Bank binds themselves, their successors and assigns by 

these presents.  

 

Sealed with the Common Seal of the Bank this _______day of __________, 2008.  

 

THE CONDITIONS of this obligation are:  

(a) If a Bidder submits a non-responsive Bid; 

 

(b) If a Bidder engages in a corrupt practice, fraudulent practice, coercive practice, undesirable 

practice or restrictive practice  

(c) If the Bidder withdraws his Bid at any time during the stipulated period of Bid Validity specified 

in the Request for Proposal document (or such period of validity as may be extended as per RFP), 

issued by IWAI; or 

 

(d) If the Bidder, for the period of the Bid Validity as per RFP in IWAIôs opinion, commits a material 

breach of any of the terms and / or conditions contained in the RFP Document and / or subsequent 

communication from IWAI in this regard; or 

  

(e) If the Bidder refuses to accept the correction of errors in the Bid; or 

 

(f) If the Bidder, having been notified of the acceptance of its Bid by IWAI fails or refuses to comply 

with the following requirements in accordance with the provisions of the RFP Section I 

(Instructions to Bidders): 



 Request for Proposal 
 

Infrastructure Development Corporation Limited Page 55 

 

i. To pay the total Upfront premium amount plus applicable taxes  or the first installment 

of lease rental plus applicable taxes or  as the case may be, and/or  

ii . To execute the Concession Agreement with IWAI and/or 

iii . To pay the total Success Fee plus Service tax as applicable to IWAI and IWAIôs 

advisors M/s IL&FS Infrastructure Development Corporation Limited. 

iv.  Performance Security within the period prescribed in the Concession Agreement 

which is at the time of signing of Concession Agreement; 

(g) In case the Selected Bidder, having signed the Concession Agreement, commits any breach 

thereof prior to furnishing the Performance Security. 

 

We agree and undertake, absolutely, irrevocably and unconditionally to pay to IWAI, the above amount 

without protest, delay or demur upon receipt of IWAIôs first written demand, without IWAI having to 

substantiate its demand, provided that in its demand IWAI will note that the amount claimed by it is due 

to it owing to the occurrence of one or more of the conditions set out above, specifying the occurred 

condition or conditions. 

 

The Guarantee will remain in force up to and including the date of expiry of the period of Bid Validity as 

stated in the RFP Document or as extended by IWAI at any time as per RFP, notice of which extension to 

the Bank being hereby waived.  

 

Provided however, that  

¶ In the event that this Bidder is selected for award of the project through the issue of the Letter of 

Acceptance, the Bid Security shall remain in force until the bidder has paid the Upfront Lease 

Premium or the first installment of the Lease Rental or the Success Fee to IWAI or IIDC, as the case 

may be and further may be converted into performance security by adjusting the amount of bid 

security in the performance security and remain in force till project completion. 

 

OR 

¶ In the event this Bidder is not selected for award of the Project, the Bid Security shall remain in force 

up to and including a period of 180 days from the deadline for submission of Bid.  

 

Any variation / deviation in the Letter of Acceptance and / or Concession Agreement made by IWAI to 

_____________ with / without informing the Bank shall not discharge this guarantee and this guarantee 

shall be in continuance under all circumstances. 

 

The Bank undertakes to pay the amount mentioned herein as principal debtor and not as surety and it shall 

not be necessary for IWAI to proceed against the Developer before proceeding against the Bank 
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notwithstanding the fact that IWAI may have obtained or obtains from the Developer any other security 

which at the time when proceedings are taken against the Bank hereunder is outstanding and unrealized. 

 

Any demand in respect of this Guarantee should reach the Bank not later than the date of expiry (as 

defined above) of this Guarantee.  

 

The jurisdiction in relation to this Guarantee shall be the courts of Delhi and the Indian law shall be 

applicable. 

  

IN WITNESS WHEREOF THE BANK HAS executed this Guarantee on the day, month and year first 

above mentioned through its duly authorized representative. 

      

 

SIGNED, SEALED AND DELIVERED 

SEAL OF THE BANK    ON BEHALF OF THE BANK BY 

 

 

SIGNATURE OF AUTHORISED  

REPRESENTATIVE OF THE BANK____________________________________________  

 

NAME AND DESIGNATION__________________________________________________  

 

ADDRESS OF THE BRANCH__________________________________________________ 

 

TELEPHONE & FAX NO __________________________________________________ 

 

SIGNATURES OF THE WITNESSES_______________________________________________  

 

NAMES OF THE WITNESSES____________________________________________________  

 

ADDRESSES OF THE WITNESSES_________________________________________________ 
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Appendix I (Annexure VII)  

 

FORMAT FOR PERFORMANCE SECURITY  

 

 

(To be issued by a Scheduled Bankôs Branch in ____________) 

 

(On a Non-Judicial Stamp Paper as per value applicable in Delhi) 

 

THIS DEED OF GUARANTEE executed on this the ------- day of --- at -----by ------------------------

------------------ (Name of the Bank) having its Head/Registered office at -----------------------------------

-------------------------------- hereinafter referred to as ñthe Guarantorò which expression shall unless it 

be repugnant to the subject or context thereof include its successors and assigns; 

 

In favour of Inland Waterways Authority of India having its registered office at A-13, Sector I, 

Noida (Uttar Pradesh), hereinafter referred to as ñthe Authorityò, which expression shall unless it be 

repugnant to the subject or context thereof include successors and assigns. 

A. By the Concession Agreement dated ------------------- (ñthe Concession Agreementò) entered into 

between Inland Waterway Authority of India, herein referred to as ñthe Authorityò and M/s. 

_________, a sole proprietorship/ partnership/ company incorporated under the Companies Act, 

1956 having its registered office at ----------------------- , hereinafter called ñthe Concessionaireò, 

the Concessionaire has been selected to implement the Development of Inland Waterway 

Terminal at Jogighopa, hereinafter called ñthe Projectò for finance, procurement, running, 

operation and maintenance of  the said Project. 

 

B. In terms of Clause 5 of the Draft Concession Agreement of the Request for Proposal (RFP) 

Document, the Concessionaire is required to furnish to the Authority, an unconditional and 

irrevocable bank guarantee for an amount of Rs 150,00,000 (Rupees One Crore and Fifty Lacs 

only) as security for due and faithful performance of its obligations during the construction 

period/discharge of its obligations under the Concession Agreement (ñPerformance Securityò). 
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C. At the request of the Concessionaire, the Guarantor has agreed to provide the Guarantee, being 

these presents guaranteeing the due and punctual performance/ discharge by the Concessionaire 

of its obligations under the Concession Agreement. 

 

NOW THEREFORE THIS DEED WITNESSETH AS FOLLOWS:  

(1) The capitalized terms used herein but not defined shall have the meaning assigned to them 

respectively in the Concession Agreement. 

 

(2) The Guarantor hereby guarantees the due and punctual performance by the Concessionaire of all 

its obligations under the Concession Agreement and accepts that the decision of the Authority in 

this behalf shall be final, conclusive and binding on the Guarantor. 

 

(3) The Guarantor shall, without any protest or demur and merely on a demand by the Authority, pay 

to the Authority sums not exceeding in aggregate Rs 150,00,000 (Rupees One Crore and Fifty 

Lacs only), within five (5) days of receipt of a written demand therefore from the Authority 

stating that the Concessionaire has failed to meet its performance obligations under the 

Concession Agreement. The Guarantor shall have no obligation to go into the veracity of any 

demand made by the Authority and shall pay the amounts specified in the demand 

notwithstanding any direction to the contrary given or any dispute whatsoever raised by the 

Concessionaire or any other Person. 

 

(4) In order to give effect to this Guarantee, The Authority shall be entitled to treat the Guarantor as 

the principal debtor. The obligations of the Guarantor shall not be affected by any variations in 

the terms and conditions of the Concession Agreement or other documents or by the extension of 

time for performance granted to the Concessionaire or postponement/non exercise/ delayed 

exercise of any of its rights by the Authority or any indulgence shown by the Authority to the 

Concessionaire and the Guarantor shall not be relieved from its obligations under this Guarantee 

on account of any such variation, extension, postponement, non exercise, delayed exercise of any 

of its rights by the Authority or any indulgence shown by the Authority provided nothing 

contained herein shall enlarge the Guarantorôs obligation hereunder. 

 

(5) This Guarantee shall be absolute, unconditional and irrevocable and shall remain in full force and 

effect until discharged by the Guarantor of all its obligations hereunder.  
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(6) This Guarantee shall not be affected by any change in the constitution or winding up of the 

Concessionaire/the Guarantor or any absorption, merger or amalgamation of the 

Concessionaire/the Guarantor with any other Person. 

 

(7) The Guarantor has power to issue this guarantee and discharge the obligations contemplated 

herein, and the undersigned is duly authorized to execute this Guarantee pursuant to the power 

granted under ______________. 

 

(8) The jurisdiction in relation to this Guarantee shall be the Courts at Delhi/Noida and Indian law 

shall be applicable. 

 

(9) This Guarantee shall be released or discharged only by an express release letter issued by the 

Authority. 

 

(10) The Guarantor hereby agrees that without the concurrence of the Guarantor, the Parties to 

the Concession Agreement shall be at liberty to vary, alter or modify the terms and conditions of 

the Concession Agreement and further agrees that its liability under this Guarantee shall in no 

manner be affected by such variation etc. 

 

(11) The Guarantor agrees that time is the essence of this Guarantee. 

 

(12) To give effect to this Guarantee, the Authority may act as though the Guarantor were the 

principal debtor to the Authority. The Authority shall be entitled to proceed to institute 

proceedings against the Guarantor notwithstanding that no legal proceedings or recovery action is 

commenced simultaneously or even during the course of recovery proceedings against the 

Concessionaire. The postponement of action against the Concessionaire shall be a matter of the 

sole discretion of the Authority and the Guarantor expressly agrees to such course of action and 

waives any objection thereto.  The Guarantor accepts that the present guarantee is the prime 

security to the Authority and the realizations from the Concessionaireôs assets can be postponed 

by the Authority till after the recovery of the amounts claimed or demanded from the Guarantor. 

 

(13) A certificate in writing signed by a duly authorized official of the Authority shall be 

conclusive evidence against the Guarantor of the amount for the time being due to the Authority 



 Request for Proposal 
 

Infrastructure Development Corporation Limited Page 60 

 

from the Concessionaire in any action or proceeding brought on this Guarantee against the 

Guarantor. 

 

(14) This Guarantee shall not be wholly or partially satisfied or exhausted by any payments 

made to or settled with the Authority by the Concessionaire and shall be valid and binding on the 

Guarantor and operative until repayment in full of all moneys due to the Authority under the 

Concession Agreement. 

 

(15) The Guarantor represents and warrants that it has the full authority to make and execute 

this Guarantee. The Guarantor further represents that all regulatory approvals, permits and 

authorizations as are necessary for the issuance of this Guarantee have been received and are in 

full force and effect. 

 

(16) The Guarantor represents that there is no litigation or arbitration or other proceedings 

pending against the Guarantor, which could reasonably be expected to have a material adverse 

effect or change in the Guarantorôs ability to perform its obligations under this Guarantee  

 

(17) Any demand for payment or notice under this Guarantee shall be deemed to be 

sufficiently given if sent by post to or left at the last known address of the Guarantor or its 

successors or assigns, as the case may be. 

 

IN WITNESS WHEREOF THE GUARANTOR HAS SET ITS HANDS HEREUNTO ON THE 

DAY, MONTH AND YEAR FIRST HEREINABOVE WRITTEN   

 

Signed and delivered by the 

above named ________________Bank by 

its Authorised Signatory as authorised by 

Resolution/Regulation/Decision of its  

Regional Board/Central Board in accordance 

with the decision/resolution passed on _______ 
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________________ 

Authorised Signatory 

In the presence of: 

1. 

2. 
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Appendix II: Power of Attorney for Signing of Application  
 

(Refer Clause 2.2.5) 

 

Know all men by these presents, Weééééééééééééééééé.. (name of the firm and 

address of the registered office) do hereby irrevocably constitute, nominate, appoint and authorize Mr/ Ms 

(name), éééééééé son/daughter/wife of éééééééééééé and presently residing at 

ééééééé., who is presently employed with us/ the Lead Member of our Consortium and holding 

the position of ééééééééééé. , as our true and lawful attorney (hereinafter referred to as the 

ñAttorneyò) to do in our name and on our behalf, all such acts, deeds and things as are necessary or 

required in connection with or incidental to submission of our application for pre-qualification and 

submission of our bid[s] for the ***** Project[s] proposed or being developed by the ***** (the 

ñAuthorityò) including but not limited to signing and  submission of all applications, bids and other 

documents and writings, participate in Pre-Applications and other conferences and  providing 

information/ responses to the Authority, representing  us  in all matters before the Authority, signing and 

execution of all contracts including the Concession Agreement and undertakings consequent to 

acceptance of our bid[s], and generally  dealing with the Authority in all matters in connection with or 

relating to or arising out of our bid for the said Project[s] and/ or upon award thereof to us and/or till the 

entering into of the Concession Agreement with the Authority. 

 

AND we hereby agree to ratify and confirm and do hereby ratify and confirm all acts, deeds and things 

lawfully done or caused to be done by our said Attorney pursuant to and in exercise of the powers 

conferred by this Power of Attorney and that all acts, deeds and things done by our said Attorney in 

exercise of the powers hereby conferred shall and shall always be deemed to have been done by us. 

 

IN WITNESS WHEREOF WE, éééééééééé., THE ABOVE NAMED PRINCIPAL HAVE 

EXECUTED THIS POWER OF ATTORNEY ON THIS ééé DAY OF éééé., 2é.. 

 

For 

éééééé

éééé.. 

(Signature) 

(Name, Title and 

Address) 
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Witnesses: 

 

1. 

(Notarized) 

2. 

Accepted 

 

ééééééééééé 

(Signature) 

 

(Name, Title and Address of the Attorney) 

 

 

Notes: 

The mode of execution of the Power of Attorney should be in accordance with the procedure, if any, laid 

down by the applicable law and the charter documents of the executant(s) and when it is so required, the 

same should be under common seal affixed in accordance with the required procedure. 

Also, wherever required, the Applicant should submit for verification the extract of the charter documents 

and documents such as a resolution/ power of attorney in favour of the person executing this Power of 

Attorney for the delegation of power hereunder on behalf of the Applicant. 

For a Power of Attorney executed and issued overseas, the document will also have to be legalized by the 

Indian Embassy and notarized in the jurisdiction where the Power of Attorney is being issued. 
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Appendix III  

 
Power of Attorney for Lead Member of Consortium 

(Refer Clause 2.2.6 (c) 

 

Whereas the ***** (ñthe Authorityò) has invited applications from interested parties 

for the ***** Project[s] (the ñProject[s]ò). 

 

Whereas, éééééééé.., éééééééé.., éééééééé.. and éééééééé.. 

(collectively the ñConsortiumò) being Members of the Consortium are interested in bidding for the 

Project[s] in accordance with the terms and conditions of the Request for Qualification document (RFP), 

and other connected documents in respect of the Project[s], and 

 

Whereas, it is necessary for the Members of the Consortium to designate one of them as the Lead 

Member with all necessary power and authority to do for and on behalf of the Consortium, all acts, deeds 

and things as may be necessary in connection with the Consortiumôs bid for the Project[s] and its 

execution. 

 

NOW THEREFORE KNOW ALL MEN BY THESE PRESENTS 

 

We,  éééééééé..  having our registered office at éééééééé.., M/s. 

éééééééé.. having our registered office at éééééééé..,  M/s. éééééééé..  

having our registered office at éééééééé..,  and éééééééé..  having our registered 

office at éééééééé..,(hereinafter collectively referred to as the ñPrincipalsò) do hereby 

irrevocably designate, nominate, constitute, appoint and authorize M/S éééééééé.. having its 

registered office at  éééééééé..,   being one of the Members of the Consortium, as the Lead 

Member  and true and lawful attorney of the Consortium (hereinafter referred to as the ñAttorneyò). We 

hereby irrevocably authorize the Attorney (with power to sub-delegate) to conduct all business for and on 

behalf of the Consortium and any one of us during the bidding process and, in the event the Consortium is 

awarded the concession/contract, during the execution of the Project[s] and in this regard, to do on our 

behalf and on behalf of the Consortium, all or any of such acts, deeds or things as are necessary or 

required or incidental to the pre-qualification of the Consortium and submission of its bid[s] for the 

Project[s], including but not limited to signing and submission of all applications, bids and other 

documents and writings, participate in bidders and other conferences, respond to queries, submit 
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information/ documents, sign and execute contracts and undertakings consequent to acceptance of bid[s] 

of the Consortium and generally to represent the Consortium in all its dealings with the Authority, and/ or  

any other Government Agency or any person, in all matters in connection with or relating to or arising out 

of the Consortiumôs bid[s] for the Project[s] and/ or upon award thereof till the Concession Agreement is 

entered into with the Authority. 

 

AND hereby agree to ratify and confirm and do hereby ratify and confirm all acts, deeds and things 

lawfully done or caused to be done by our said Attorney pursuant to and in exercise of the powers 

conferred by this Power of Attorney and that all acts, deeds and things done by our said Attorney in 

exercise of the powers hereby conferred shall and shall always be deemed to have been done by us/ 

Consortium. 

 

IN WITNESS WHEREOF WE THE PRINCIPALS ABOVE NAMED HAVE EXECUTED THIS 

POWER OF ATTORNEY ON THIS ééééééé. DAY OF ééé.2. 

For 

éééééééé.. 

(Signature) 

éééééééé.. 

(Name & Title) 

 

For 

éééééééé.. 

(Signature) 

 

éééééééé.. 

(Name & Title) 

 

For 

éééééééé.. 

(Signature) 

 

éééééééé.. 

(Name & Title) 
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Witnesses: 

1. 

2. 

 

ééééééééééééééé 

(Executants) 

(To be executed by all the Members of the Consortium) 

 

Notes: 

The mode of execution of the Power of Attorney should be in accordance with the procedure, if any, laid 

down by the applicable law and the charter documents of the executant(s) and when it is so required, the 

same should be under common seal affixed in accordance with the required procedure. 

Also, wherever required, the Applicant should submit for verification the extract of the charter documents 

and documents such as a resolution/ power of attorney in favour of the person executing this Power of 

Attorney for the delegation of power hereunder on behalf of the Applicant. 

For a Power of Attorney executed and issued overseas, the document will also have to be legalized by the 

Indian Embassy and notarized in the jurisdiction where the Power of Attorney is being issued. 
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Bid Summary 
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1. Introduction  
 

The Inland Waterway Authority of India (the ñAuthorityò) is engaged in the development of inland     

waterways and as part of this endeavour, the Authority has decided to undertake development of  Inland 

Waterway Terminal at Jogighopa (the ñProject[s]ò) through public-private partnership (PPP) on [Design, 

Build, Finance, Operate and Transfer (the "DBFOT")] basis, and has decided to carry out the bidding 

process for selection of the bidder[s] to whom the Project[s] may be awarded.  

  

The Authority intends to select suitable Applicants (the ñBiddersò) based on certain technical and 

financial criteria as given below who will be eligible for participation in the Bid Stage, for awarding the 

Project[s] through an open competitive bidding process in accordance with the procedure set out herein. 

 

1.1 Submission of Bids 
 

The Authority has adopted a single stage process (collectively referred to as the "Bidding Process") for 

selection of the bidder[s] for Acceptance of the Project[s] wherein there will not be a separate 

qualification phase and the interested parties are required to submit only one Proposal. The evaluation of 

the Proposals would be carried out in two stages. The first stage would be the  Qualification Stage. In 

the Qualification Stage, the Qualification Proposal comprising of information of  the parties on their 

technical and financial capability for undertaking the Project would be evaluated. Stage two would be 

based on the first stage and only those Proposals that meet the minimum  threshold technical and financial 

capabilities as set out in this RFP for the Project would be  short-listed/qualified and their Financial 

Proposal would be opened for selecting the Successful Bidder.   

 

Bids will be invited for the Project on the basis of the lowest financial annuity (the "Annuity") required by 

a Bidder for implementing the Project. The concession period shall be 15 years and the Concessionaire 

will be required to build, operate the facility for the concession period and transfer the facilities at the end 

of the concession period.. The Annuity amount shall constitute the sole criteria for evaluation of 

Bids. The Project shall be awarded to the Bidder seeking the lowest Annuity. 

 

In the Bid Stage, the Bidders will submit their technical and financial offers (the "Bids") in respect of the 

Project, in accordance with the RFP and other documents to be provided by the Authority (collectively 

the "Bidding Documents"), The Bidding Documents for the Project will be provided to every Bidder on 

payment of Rs 10,000 (Ten Thousand Only). The Bid shall be valid for a period of not less than 120 days 

from the date of submission of the Bid.  

In terms of the RFP, a Bidder will be required to deposit, along with its Bid, a bid-security equivalent to 

INR 15,00,000 (the "Bid Security"), refundable not later than 180 days from the Bid Due  Date except in 
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the case of the lowest Bidder whose Bid Security shall be retained till it has provided  a Performance 

Security under the Concession Agreement. The Bidders will have an option to  provide the Bid Security 

in the form of a demand draft or a bank guarantee acceptable to the Authority and in such event, the 

validity period of the demand draft or bank guarantee, as the case maybe, shall  not be less than 180 

(one hundred and eighty) days from the Bid Due Date, inclusive of a claim  period of 60 (sixty) 

days, and may be extended as may be mutually agreed between the Authority  and the Bidder from 

time to time. The Bid shall be summarily rejected if it is not accompanied by the Bid Security. 

 

1.2 Evaluation Parameters (Stage I) 
 
To be eligible for short-listing for the Bid Stage, an Applicant shall fulfill the following conditions of 

eligibility:  

(A) Technical Capacity:  

Technical criteria will comprise of two sections ï 

c) Biddersô experience  

d) Financial capacity 

Biddersô experience - Relevant projects have been further divided into two parts 

iii . Logistics projects 

iv. Core sector projects 

 

¶ Logistics sector projects would be deemed to 

include Warehousing, Logistics, and Coastal Shipping Projects and Inland Waterway Projects 

(investment in barges and terminals) 

¶ Core sector projects would be deemed to 

include power, telecom, ports, airports, railways, highways, roads, industrial parks, petroleum and 

natural gas, pipelines, irrigation, water-supply, sewerage and real estate development 

 

The evaluation of technical capacity shall depend upon following parameters: 

 

1. Capital cost of project developed under self owned and operated/developed and operated under PPP 

i.e., BOT, BOLT, BOO, BOOT or other similar basis for providing its output or services to a public 

sector entity or for providing non-discriminatory access to users in pursuance of its charter, concession or 

contract, as the case may be; 

 

2. Construction and receipt of payments by the Applicant 
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The marking criteria will be as follows ï  

 Construction Operation (payment) 

Logistic Sector projects 1. For every INR 100 million project cost, 

the bidder shall receive 1 point 

2. If the bidder is in the IWT sector, every 

INR 20 million of project cost will be 

equivalent to 1 point 

1. For every INR 40 million of payment 

receipt, the  bidder shall get 1 point 

2. If the bidder is in the IWT sector, every 

INR 20 million of payment receipt will be 

equivalent to 1 point 

Other Core 

Infrastructure  Sector 

Projects 

1. For every INR 150 million of  project 

cost the bidders shall  get 1 point 

 

1. For every INR 100 million of payment 

receipt, the  bidder shall get 1 point 

 

 

The minimum threshold criteria for any applicant to qualify with respect to technical capacity shall 

be a minimum score of 5. 

The projects which would be considered are the projects which have been completed or are under 

various stages of completion undertaken in the last five years starting from the year 2003. 

    

(B) Financial Capacity: The Applicant shall have a minimum Net Worth (the ñFinancial Capacityò) of 

Rs 15 Crore (Rs Fifteen Crore) as at the close of the preceding financial year. However, if the Applicant 

is in the Inland Waterway Sector, then the minimum required Net Worth will be Rs 5  crores. 

 

In case of a Consortium, the combined technical capability and net worth of those Members, who  have an 

equity share of at least 26% each in such Consortium, should satisfy the above conditions of eligibility. 

However, if a member is from the Inland Waterway Sector having a 10% equity stake,  then experience 

and financial capacity of that member will count in the evaluation of the Bid. 

 

 1.3 Evaluation of Financial Proposal (Stage II) 
 
 

The Authority will open Envelope óFINANCIAL PROPOSALô for the Bidders, who pass the 

Qualification stage (Stage I) in the presence of the Biddersô representatives who choose to attend. The 

Authority will endeavour to open the Financial Proposals on the date mentioned against the Date for 

Opening of Financial Proposals in the Schedule of Bidding Process. Thereafter, Bidders will be ranked on 

the basis of the Annuity quoted by them. The proposal with the lowest Annuity would be ranked L1 and 

other proposals would be ranked subsequently.   
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1.4 Acceptance of Letter of Acceptance and Execution of Concession Agreement 
 

Within fifteen (15) days from the date of issue of the LoA, the Successful Bidder shall accept the LoA 

and return the same to IWAI. The Successful Bidder shall execute the Concession Agreement  within 

thirty (30) days of acceptance of LoA. The Successful Bidder (ñConcessionaireò) shall incorporate a SPV 

solely for the purpose of domiciling the project and the Concessionaire shall for due and faithful 

performance of its obligations during the Construction period furnish Performance Security by way of an 

irrevocable Bank Guarantee/Demand Draft issued by a Bank, in favour of IWAI Fund, equivalent to a 

sum of  INR 15 Million. The Concessionaire shall provide the Performance Security within the period 

expiring on the 30th day from the date of acceptance of LoA but prior to execution of the Concession 

Agreement. 

 

1.5 Minimum Obligations of the Developer 
 

¶ Develop, design, finance, construct, operate and maintain the project facilities. The details of the 

components of the project facilities which necessarily need to be developed have been provided 

in sections 2.1 and 2.2 of the Project Information Memorandum (PIM). 

¶ Make necessary applications to relevant competent authority incl. Environmental clearances 

¶ Provide periodic reports to IWAI  

¶ Maintain the requisite insurance in respect of the IWT Terminal  

¶ Achieve completion of the construction of the Inland Waterway Terminal within 18 months from 

the date of approval of the Development Plan 

¶ Upon the termination of the concession period, transfer the project assets to IWAI or its 

nominated agency. 

¶ The concessionaire recognizes and acknowledges the fact that the proposed project is a common 

user facility. 

¶ The concessionaire will have to achieve financial closure within 120 days of the compliance date 

or such extended period as IWAI in its sole discretion agrees to.  

 

If the developer envisages a need for additional infrastructure to handle increasing cargo and is desirous 

to develop the facility, then IWAI may consider it favourably. 

 

If IWAI anticipates the need for any additional infrastructure to handle increasing cargo in the subsequent 

years, then IWAI reserves the right to procure the needed infrastructure in the best manner it may deem 
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fit. This may include IWAI constructing the facility itself or it may procure the infrastructure through a 

Public-Private Partnership (PPP) framework. However, in doing so, IWAI will ensure that the new 

facility created will not in any way hinder the physical operations of the existing facilities. 

1.6 Bidding Schedule 
 

The Authority shall endeavour to adhere to the following schedule: 

 

Bid Stage 

1.Sale of Bid Documents 16
th
 March to 2

nd
 May, 2009 

2. Last date for receiving queries 2
nd

 April , 2009 

3. Pre-Bid Meeting -1 9
th
 April,2009 

4. Authority response to queries Within 15 days from the last date of receiving queries 

5. Bid Due Date(s) 5
th
 May, 2009 

6. Opening of Bids Within 7 days of Bid Due Date 

7. Validity of Bids Within 120 days from Bid Due Date 

8. Acceptance of Letter of Acceptance (LoA) Within 15 days from the date of issue of LoA 

9. Signing of Concession Agreement Within 30 days from the date of Acceptance of LoA 

10. Submission of Performance Guarantee On the date of signing of the Concession Agreement 

11. Submission of Development Plan 
Within 45 days from the date of signing of the 

Concession Agreement 

12. Approval of the Development Plan 
Within 30 days from the date of submission of the 

Development Plan 

13. Achievement of Financial Closure 
Within 120 days from the date of signing of the 

Concession Agreement 

14. Construction Period of the Facilities 
Within 18 months from the date of approval of the 

Development Plan 

15. Validity of the Performance Guarantee 
24 months from the date of signing of the Concession 

Agreement 

16. Payment of Annuity After the commencement of Commercial Operations 
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Part II  
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Draft Concession Agreement 
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[On a non-judicial stamp paper of the value of Rs.100/-] 

 

CONCESSION AGREEMENT 

 

THIS CONCESSION AGREEMENT is entered into on this the *** day of***, 20** 

by & between 

Inland Waterw ays Authority of India , a statutory body duly constituted and established under the 

Inland Waterways Authority of India Act, 1985 [82 of 1985], represented by its Chairman and 

having its principal/head office at A-13, Sector 1, Noida, Uttar Pradesh (hereinafter referred to as 

"IWAI" which expression shall, unless repugnant to the context or meaning thereof, include its 

administrators, successors and assigns) of One Part; 

And 

[**** LIMITED], a company incorporated under the provisions of the Companies Act, 1956 and 

having its registered office at ****, (hereinafter referred to as the "Concessionaire" which 

expression shall, unless repugnant to the context or meaning thereof, include its successors and 

permitted assigns and substitutes) of the Other Part. 

 

WHEREAS 

(A) In wake of the enhanced relevance of the Inland Waterways sector as a critical element in the 

economy of the Eastern and North Eastern states due to economic growth and trade expansion in 

the recent years, IWAI has, as an elementary part of its functions under the Inland Waterways 

Authority of India Act, 1985 (hereinafter the óActô), decided to undertake the augmentation of the 

infrastructural facilities for National Waterways in India. 

 

(B) With an objective to augment the infrastructural facilities on National Waterway 2 in India, IWAI 

decided to undertake an open & transparent competitive bidding process for selection of a suitable 

private sector partner for the development, through a Concession on Build, Operate & Transfer 

(óBOTô) ï Annuity basis, of an Inland Waterway Terminal at an identified location situated at 

Jogighopa, Assam on the National Waterway 2 (Sadiya ï Dhubri stretch of river Brahmaputra) 

(hereinafter referred to as the óProjectô). 

 

(C) IWAI had accordingly invited Proposals under a single-stage bidding process from bidders for 

qualification and prescribed commercial terms and conditions for selection of a Successful 

Bidder, vide its RFP Notice No. IWAI/IIDC/JOG/01/2009 dated 16
th
 March, 2009 (hereinafter 
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to as the óRFP Noticeô), inter alia, for design, construction, development, finance, management, 

operation and maintenance of the Project on a BOT annuity basis and had shortlisted 

bidders/consortium  

 

(D) After evaluation of the bids received, IWAI had accepted the bid submitted by the Successful 

Bidder and accordingly issued its letter of acceptance No. *** dated ***] (hereinafter referred to 

as the óLetter of Acceptanceô or óLoAô) to the Successful Bidder for the Project, with 

_________________ as its Lead Member [strike out the reference of the Lead Member, where 

Successful Bidder is not a consortium], requiring, inter alia, the execution of this Concession 

Agreement within thirty (30) days of the date of acceptance of LoA. 

 

(E) It is proposed to execute and implement the said Project under a ñSpecial Purpose Vehicleò 

(SPV) both in the case of a consortium as well as a single bidder. 

 

(F) The consortium has since promoted and incorporated the Concessionaire, (a ñSPVò) as a limited 

liability company under the Companies Act 1956, to enter into this Concession Agreement 

pursuant to the LoA for undertaking, inter alia, the design, financing, procurement, construction, 

management, operation and maintenance of the Project and to fulfill other obligations of the 

Developer pursuant to the LoA and has requested IWAI to accept the Concessionaire as the entity 

which shall undertake and perform the obligations and exercise the rights of the Successful 

Bidder/consortium under the LoA, including the obligation to enter into this Concession 

Agreement pursuant to the LoA for executing the Project.  

 

(G) IWAI has agreed to the said request of the Successful Bidder and the Concessionaire, and has 

accordingly agreed to enter into this Concession Agreement with the Concessionaire for 

execution of the Project on BOT basis. 

 

(H) It is deemed necessary and expedient to enter into this Concession Agreement being these 

presents to record the terms, conditions and covenants of the said Agreement between the Parties.  

 

(I ) Within 30 days from the date of acceptance of Letter of Acceptance (LoA) by the preferred 

bidder/consortium, the Bidder/consortium shall sign this agreement. At the time of signing of the 

agreement, the bidder/consortium shall pay (i) project success fees equivalent to 0.95% of the 

Estimated Landed Project Cost as provided by the successful bidder in the bid submission to 

IL&FS Infrastructure Development Corporation Limited (hereinafter referred to as the óIIDCô);  

(ii) Project Development Fees of INR 2 Million to IWAI-IIDC PDF. 
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NOW IN CONSIDERATION OF THE PREMISES AND MUTUAL C OVENANTS 

HEREINAFTER CONTAINED THIS AGREEMENT WITNESSETH AND IT IS HEREBY 

AGREEED BY AND BETWEEN THE PARTIES AS FOLLOWS:  

 

DEFINITIONS AND INTERPRETATION  
 

1.1 Definitions 

 

In this Agreement, unless repugnant to the context or inconsistent therewith, the following words, phrases 

and expressions shall bear the meaning hereinafter respectively assigned to them: 

i) ñAgreementò means this agreement including the recitals, annexes and attachments hereto as may 

be amended, supplemented or modified, from time to time, in accordance with the provisions hereof. 

 

ii ) ñApplicable Lawsò means any statute, ordinance, notification, rule, regulation, judgement, order, 

decree, bye-law, approval, directive, guideline, policy, requirement or other governmental 

restriction or any similar form of decision of, or determination by, or any interpretation or having 

the force of law in the Republic of India and the State of Assam, by any Competent Authority or 

instrumentality thereof, whether in effect as on the date of this Agreement or thereafter. 

 

iii ) ñApproval Dateò shall have the meaning specified in Clause 9.1 (b) (iv) hereof. 

 

iv) ñBidò or ñProposalò means the documents in their entirety comprised in the proposal or bid 

(including the technical and financial proposal or bid) submitted by the Preferred Bidder in 

response to the Request for Proposal dated 9
th
 March, 2009, and accepted by IWAI, with 

amendments and modifications, if any, pursuant to negotiations between the Parties, signed for 

verification by the authorized representatives of the Parties, attached hereto as Annexure 1. 

 

v) ñBid Securityò means the irrevocable and unconditional bank guarantee/Demand Draft of Rs. 

15,00,000/- (Rupees Fifteen Lacs only) furnished by the Preferred Bidder in favour of IWAI Fund 

along with the Bid. 

 

vi) ñBusiness Dayò means a day on which banks are generally open for transaction of normal 

banking business. 

 

vii ) ñChange in Lawò means occurrence of any of the following events after the execution of this 

Agreement: 

(a) enactment of any new Applicable Law; 
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(b) the repeal in whole or in part (unless re-enacted with the same effect) or modification of 

any existing Applicable Law; 

 

(c) the change in interpretation or application of any Applicable Law;  

 

(d) the imposition of a requirement for a Clearance(s) (other than for cause) not required on 

the date of this Agreement; 

 

(e) a change in the terms and conditions attaching to such Clearance(s) (other than for cause) 

or the attachment of any new terms and conditions to a Clearance(s) (other than for 

cause), after the date of grant of any Clearance(s); or 

 

(f) any Clearance(s) previously granted ceasing to remain in full force and effect, though 

there is no fault of or breach by a Party (including a failure to renew), or if granted for a 

limited period, not being renewed on a timely basis on an application therefore having 

been duly made in good time.   

For the avoidance of doubt, a change in the rate of any Tax or the imposition of a new Tax shall not 

constitute a Change in Law and the Parties shall be liable to bear the impact and incidence thereof at their 

cost and risk. 

 

viii )  ñClearancesò means any and all permissions, clearances, licenses, permits, consents, 

 no-objections, exemptions, registrations, filings or other authorizations, of whatever nature, 

 approvals of or from any Competent Authority required in connection with the Project and for 

 undertaking, performing or discharging the obligations or fulfillment of the purposes 

 contemplated by this Agreement. 

  

ix) ñCommercial Operationsò means the commercial use of the Project Facilities or part thereof by 

 charging, demanding, collecting, retaining and appropriating the User Charges. 

 

x) ñCompetent Authorityò means GoI, Government of Assam (GoA), any state government or any 

 governmental department, commission, board, body, bureau, agency, authority, instrumentality, 

 court or other judicial or administrative body, central, state, or local having jurisdiction over the 

 Project, the Concessionaire, the Project Assets, the Project Site and the Works or the performance 

 of all or any of the services, obligations or covenants of Concessionaire under or pursuant to this 

 Agreement or any portion thereof. 

 

xi) ñCompletion Certificateò means certificate in respect of the Inland Waterway Terminal issued 

 by IWAI/Experts pursuant to Clause 9.6 (a).  
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xii ) ñCompliance Dateò means the date of execution of this Agreement. 

 

xiii ) ñConcessionò shall have the meaning ascribed thereto in Clause 3.1. 

 

xiv) "Concession Period" means the period specified in Clause 3.2.  

 

xv) ñConsortiumò means the consortium/joint venture/partnership consisting of ________________, 

 ______________ and ________________ ( to be filled by bidder/(s)) (referred to as the 

 ñConsortium Membersò) formed/acting pursuant to the memorandum of agreement 

 dated_________________ entered into by them, and attached hereto as Annexure 2, for the 

 purpose of bidding for the Project and in the event of being successful to implement the Project. 

 

xvi) ñConstruction Completionò shall have the meaning ascribed thereto under Clause 9.6 (a). 

 

xvii ) ñConstruction Documentsò mean collectively the Designs and Drawing, the Master 

 Plan and the Development Plan. 

 

xviii ) ñConstruction Periodò means the period beginning from the Approval Date and 

 terminating on the date of issue of the Provisional Certificate or Completion Certificate for the 

 Inland Waterway Terminal, as the case may be, under the provisions of Clause 9.6. 

 

xix) ñConstruction Worksò means the works and things necessary for achieving Construction 

 Completion and Commercial Operations in accordance with the provisions of this Agreement. 

 

xx) ñDebt Dueò means the aggregate of the following sums expressed in Indian Rupees outstanding and 

 payable to the Lenders under the Financing Documents: 

 

(a) The principal amount of the debt provided by the Lenders under the Financing Documents for 

financing the Project which is outstanding as on the Transfer Date, excluding any part of the 

principal that had fallen due for repayment one (1) year prior to the Transfer Date unless such 

repayment had been rescheduled with the prior consent of IWAI; and 

 

(b) All accrued interest, financing fee and charges payable on or in respect of the debt referred to in 

the sub clause (a) above up to the date preceding the Transfer Date, but excluding (i) any interest 

or charges that had fallen due one (1) year prior to the Transfer Date; and (ii) penal interest or 

charges payable under the Financing Documents to the Lenders. 

 

xxi) ñDesigns and Drawingsò includes the conceptual and detailed designs, working drawings and 

 engineering, plans, backup technical information required for the Inland Waterway Terminal and 
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 all calculations, samples, patterns, models, specifications and other technical information relating 

 thereto. 

 

xxii ) ñDevelopment Controlsò means the controls as contained in the Applicable Laws, rules, 

 regulations and guidelines of concerned Competent Authorities. 

 

xxiii ) ñDevelopment Planò means the site development plan for the  Inland waterway terminal  

 conforming to the provisions of the RFP, this Agreement and, inter alia, providing for the following: 

 

(a) Detailed layout plan including technical drawings for the entire Inland waterway terminal; 

 

(b) Details of development plan of each component of the Project Facilities in the Inland 

waterway terminal; 

 

(c) Modifications, if any, in the financing plan submitted by the Preferred Bidder as part of its 

Bid, Provided further, IWAI may, in its sole and absolute discretion, withhold its consent 

to/reject/disapprove any such modification of the financing plan, if in IWAIôs reasonable 

judgement such change shall/is likely to be detrimental to the qualitative and/or timely 

completion of the Project in compliance with the provisions hereof, including the prescribed 

standards; and 

 

(d) Project implementation/construction schedule with identified milestones, including the 

phasing of the Project, if any. 

 

xxiv) ñDirectiveò means any present or future requirement, instruction, direction, order, rule or 

 regulation issued by any Competent Authority which is legally binding or which is notified by IWAI 

 to the Concessionaire, at any time prior to and/or during the Concession Period, and any 

 modification, extension or replacement thereof from time to time in force. 

 

xxv) ñDispute Resolution Procedureò means the procedure for resolution of disputes set 

 forth in Clause 16. 

 

xxvi) ñEasementary Rightsò means all easements, reservations, right of way and other similar 

 purposes, or zoning or other restrictions as to the use of the real property, which are necessary or 

 appropriate for the conduct of activities of the Concessionaire related to the Project or which 

 customarily exist on properties which are similarly situated and are engaged in similar activities. 

 

xxvii ) ñEncumbrancesò means any encumbrances such as mortgage, charge, pledge, lien, 

 hypothecation, security interest, assignment, privilege or priority of any kind having the effect of 
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 security or other obligation or restriction and shall include physical or legal obstructions or 

 encroachments on/of the Project Site or Third Party claims or rights of any kind attached thereto 

. 

xxviii ) ñEvent of Defaultò means a Concessionaire Event of Default and/or an IWAI Event of 

 Default, as the context may require or admit. 

 

xxix) ñExpertsò means any person, body or organization of repute with recognized 

 technical/professional expertise in respect of any field, matter or subject relevant for the purpose 

 of this Agreement and the Project, appointed, at its own cost, by IWAI. 

 

xxx) ñFinancial Assistanceò means the aggregate amounts provided by the Lenders to the 

 Concessionaire for implementation of the Project by way of loans, advances, subscription to 

 debentures and other debt instruments, guarantees, risk participation, refinancing, take-out 

 financing, lease finance, any other form of credit enhancement or otherwise and shall include all 

 related financial charges, fees and expenses of all kinds relating to the Project. 

 

xxxi) ñFinancial Closureò means the date on which the Financing Documents providing for 

 funding by the Lenders have become effective and the Concessionaire has immediate access to 

 such funding under the Financing Documents. 

 

xxxii ) ñFinancial Yearò means the year commencing from 1
st
 April of any calendar year to the 

 31
st
 March of the next calendar year except in the first and the last calendar year of the subsistence of 

 this Agreement. In the first year of subsistence of this Agreement, it means the period from the 

 Compliance Date to the 31
st
 March of next calendar year. In the last year of subsistence of this 

 agreement, it means the period from 1
st
 April to the Transfer Date. 

 

xxxiii ) ñFinancing Documentsò means the documents executed by the Concessionaire in 

 respect of Financial Assistance to be provided by the Lenders for the Project and shall include 

 loan agreements, guarantee agreements, subscription agreements, notes, debentures etc. and any 

 documents providing security for such Financial Assistance. 

 

xxxiv) ñFinancing Planò means the plan for financing the Project set forth in Annexure 3 

 setting forth the (i) total cost to be incurred by the Concessionaire in every Financial Year (with 

 pro rata adjustment for the first and last such year) in the implementation of the Project; (ii) the 

 schedule of utilization of finances (amounts and periodicity) by the Concessionaire in each such 

 quarter for implementing the Project; and (iii) means of financing the Project, including Financial 

 Assistance, equity and other forms of financing.  

 

xxxv) ñForce Majeureò or ñForce Majeure Eventò shall mean an act, event, condition or 

 occurrence, of the nature and kind as more particularly specified under Clause 12 hereto. 



 Request for Proposal 
 

Infrastructure Development Corporation Limited Page 82 

 

 

xxxvi) ñGeneral Guidelines and Parametersò means the guidelines and parameters for 

 implementation of the Project as set forth in the Project Information Memorandum  (PIM) 

 which is a part of the Bidding Documents. 

 

xxxvii ) ñGood Industry Practiceò means the exercise of that degree of skill, diligence and 

 prudence and those practices, methods, specifications and standards of engineering, procurement, 

 construction, equipment, safety, operation and performance, as may change from time to time and 

 which would reasonably and ordinarily be expected to be used by a skilled 

 concessionaire/contractor and/or operator, in the implementation, operation and maintenance and 

 supervision of a project of the type and size similar to the Project. 

 

xxxviii ) ñGoIò means the Government of India. 

 

xxxix) ñGoAò means the Government of the State of Assam, its respective departments or any 

 other authorities, agencies and instrumentalities functioning under the direction or control of the 

 Government of Assam and its administrators, successors and assigns. 

 

xl) ñLendersò means financial institutions, banks, non-banking financial companies, funds, trusts or 

 trustees of the holders of debentures or other securities who provide Financial Assistance to the 

 Concessionaire under the Financing Documents. 

 

xli ) ñMaster Planò the plan setting out, inter alia, the land use, zoning, master plans, plot area, 

 ground coverage, built up area etc. of the entire Project, including for the Project Facilities and 

 their sub-components and the vehicle circulation plan etc. 

 

xlii ) ñMaterial Adverse Effectò means circumstances which may or do (i) render any right vested in a 

 Party by the terms of this Agreement ineffective; or (ii) adversely affect or restrict or frustrate the 

 ability of any Party to observe and perform in a timely manner its obligations under this 

 Agreement or the legality, validity, binding nature or enforceability of this Agreement. 

 

xliii ) ñMaterial Breachò means a breach of the obligations, terms and conditions of this 

 Agreement or covenants by a Party, which materially and substantially affects or is likely to 

 affect the Project/ the performance of the transactions contemplated by this Agreement or has/is 

 likely to have a Material Adverse Effect. 

 

xliv) ñCommercial Operation Dateò or ñCODò means the date on which IWAI/Experts 

 issues the Provisional Certificate or the Completion Certificate, as the case may be, for the Inland 

 Waterway Terminal, and upon the issuance of which the Concessionaire commences Commercial 

 Operations. 
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xlv) ñOperation Periodò is the period commencing from the Operations Date and ending on the expiry 

 or prior termination of this Agreement. 

 

xlvi) ñO&M Worksò means the operations and maintenance of the Inland Waterway Terminal 

 and includes inspection, surveys, testing, checks, and remedying the defects therein in accordance 

 with the provisions of this Agreement. 

 

xlvii ) Partyò means either IWAI or the Concessionaire or, where the context admits or 

 requires, the Preferred Bidder, and ñPartiesò means collectively IWAI and the Concessionaire 

 and, where the context admits or requires, the Preferred Bidder 

 

xlviii ) ñPerformance Securityò means the irrevocable and unconditional bank guarantee provided 

 by the Concessionaire from a nationalized/scheduled bank approved by IWAI, substantially in the 

 format set out in Annexure VIII of Appendix I of Instruction to Bidders (Part I of this RFP), as 

 guarantee for the performance of obligations under this Agreement. 

 

xlix) ñPersonò means any natural person, firm, corporation, company, voluntary association, 

 partnership, joint venture, trust, incorporated organization, unincorporated organization, any 

 government or competent authority or instrumentality thereof or other entity. 

 

l) ñPreferred Bidder means the Consortium/entity, M/s [ééééé.] that has been successful in 

 the bidding process for the Project and that has incorporated the Concessionaire. 

 

li ) ñProjectò or ñDevelopment of Inland Waterway Terminal at Jogighopaò means, subject to the 

 provisions of this Agreement and the RFP, the (i) development, financing, design, construction, 

 operation and maintenance of the Project Facilities at the Project Site by the Concessionaire and all 

 activities incidental thereto including engineering, testing commissioning and insurance; (ii) 

 demanding, charging, collecting, retaining and appropriating of revenue from Sub Lease/ License of 

 Project facilities to various users of the Project including user charges by the Concessionaire in 

 respect of the Project Facilities; and  (iii)  transfer of the Project Assets by the Concessionaire to 

 IWAI without any cost or charge or its nominated agency on the Transfer Date, 

 

lii ) ñProject Agreementsò means, collectively this Agreement, the Project Site Lease Deed, the 

 engineering, procurement and construction (EPC) agreements and operation and maintenance 

 (O&M) agreements and any other material agreements (other than the Financing Documents) entered 

 into or may hereinafter be entered into by the Concessionaire in connection with the Inland 

 Waterway Terminal.  

 

liii ) ñProject Assetsò mean all tangible and intangible assets relating to the Inland Waterway Terminal  

 including, but not limited to, (a) rights over the Project Site in the form of lease, sub-lease, license, 
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 right-of-way or otherwise; (b) the Project Facilities; (c) tangible assets such as foundation, buildings, 

 substructures and superstructures, pavements, over-bridges, works, subways, drainage facilities, sign 

 boards, equipment, electrical works for lighting of and telephone and communication equipment at 

 the Inland waterway terminal /Project Facilities; (d) financial assets, such as receivables, cash, user 

 charges and investments; (e) rights under the Project Agreements; and (f) insurance proceeds. 

 

 Provided that the moveable property and movable assets comprised in/relating to the 

 Project/Project Facilities, and the rights, titles and interests therein or thereto, shall not form a part 

 of the Project Assets that shall be transferred by the Concessionaire to IWAI in the event of 

 termination/expiry of this Agreement, and in such event the Concessionaire shall be entitled to 

 retain and remove all such movable property and assets from the Project Site (except the floating 

 pontoon and floating crane). 

 

liv) ñProject Facilitiesò or ñFacilitiesò mean collectively (i) Floating pontoon; (ii) Warehouse/open 

 warehouse  (iii) Commercial Facility, (iv) Bank Protection  and (v) truck parking/Material 

 Handling Equipment including conveyor system together with the related infrastructure, facilities 

 and value added services, the common areas, any other structures, works, appurtenances, etc. at the 

 Inland Waterway Terminal. 

 

lv) ñProject Implementation Scheduleò means the Implementation Schedule for the Project. 

 

lvi) ñProject Information Memorandum or PIMò is a broad description of the project and is a part of 

 the Bidding Documents. 

 

lvii ) ñProject Siteò means the lands, appurtenances and rights in relation thereto, including easementary 

 rights and the approach land situated at the IWAI area on, under, in or through which the Project 

 Facilities or any other construction relating thereto is situated, located, passes through, sits upon 

 or overlies admeasuring 25 acres in the aggregate, more particularly described in the PIM  and on 

 the site plan annexed thereto. 

 

lviii ) ñProject Site Lease Deedò means the lease deed to be executed between IWAI and the 

 Concessionaire, pursuant to which IWAI shall lease to the Concessionaire the land comprising the 

 Project Site vesting the Concessionaire with Vacant Possession and all rights in relating thereto 

 for a period co-terminus with the Concession Period. 

 

lix) ñProvisional Certificateò means certificate in respect of the Inland Waterway Terminal issued 

 by IWAI/Experts pursuant to Clause 9.6.  
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lx) ñRequest for Proposalò or ñRFPò "means the Request for Proposal dated 9
th
 March, 2009 issued 

 by IWAI inviting bids/proposals for the Project, and includes any addendum/clarifications issued 

 in respect thereof by IWAI. 

 

lxi) ñSecurity Interestò means any mortgage, charge (whether fixed or floating), pledge, lien, 

 hypothecation, assignment, security interest or other encumbrances of any kind securing or 

 conferring any priority of payment in respect of any obligation of any Person and includes 

 without limitation any right granted by a transaction which, in legal terms, is not the granting of 

 security but which has an economic or financial effect similar to the granting of security in each 

 case under any Applicable Law. 

 

lxii )  ñIWAIò means the Inland Waterway Authority of India and includes its successors and assigns. 

 

lxiii ) ñScheduled Construction Completion Dateò shall have the meaning specified in 

 Clause 9.6 (b). 

 

lxiv) ñSpecifications and Standardsò means collectively or singularly, as the context admits 

 or requires, the Construction Documents, the Development Controls, the General Guidelines and 

 Parameters, the Project Implementation Schedule and Good Industry Practice 

 

lxv)   ñStatutory Auditorsò means a reputed firm of chartered accountants duly licensed to practice in 

 India acting as statutory auditors of the Concessionaire. 

 

lxvi) ñSubcontractorò means the EPC contractor(s) and/or O&M contractor (s) and/or any 

 other contractors and sub-contractors, manufacturers or suppliers of Works or part thereof, as the 

 context admits or require, to whom the Concessionaire contracts or subcontracts the Works 

 relating to the Project. 

 

lxvii ) ñSubstitute Entityò means the entity specified in Clause 13.4 (b)  

 

lxviii ) ñTaxò means all forms of taxation whether direct or indirect and whether levied by 

 reference to income, profits, gains, net wealth, asset values, turnover, added value, goods, 

 services, works, import, export, production or other reference and statutory, governmental, state, 

 provincial, local governmental or municipal impositions, duties, contributions, rates and levies 

 (including without limitation social security contributions and any other payroll taxes), whenever 

 and wherever imposed (whether imposed by way of a withholding or deduction for or on account 

 of tax or otherwise) and/or levied of any nature whatsoever, whether by IWAI or  Competent 

 Authorities, and in respect of any Person and all penalties, charges, costs and interest relating to 

 it. 
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lxix) ñTerminationò means prior termination of this Agreement pursuant to Termination 

 Notice but shall not, unless the context otherwise requires, include the expiry of this Agreement 

 due to efflux of time in the normal course. 

 

lxx) ñThird Partyò means any Person, real or judicial, or entity other than IWAI and the 

 Concessionaire/Preferred Bidder. 

 

lxxi) ñTestsò means the tests to be carried out as pursuant to this Agreement. 

 

lxxii ) ñTransaction Documentsò means collectively the Project Agreements and the Financing 

 Documents. 

 

lxxiii ) ñTransfer Dateò means the day immediately following the last day of the Concession 

 Period, including any extensions thereto or earlier termination thereof, in accordance with the terms 

 of this Agreement. 

 

lxxiv) ñTransfereeò shall have the meaning as ascribed thereto under Clause 7.2. 

 

lxxv) ñUsersò means Persons, entities and trucks using the Project Facilities/Inland Waterway 

 Terminal. 

 

lxxvi) ñUser Chargesò means the rentals from sub-leasing, letting or sub-letting of the built up 

 areas, the license fees, the franchising and other royalties, charges, levies, tariffs, prices, parking fees, 

 service charges, advertisement revenues, fuel etc. or all sources of revenue or amounts of money, by 

 whatever name referred to, that are payable at any time and from time to time by any Person to the 

 Concessionaire in respect of the Project Facilities/ Inland Waterway Terminal.  

 

lxxvii ) ñVacant Possessionò means delivery of possession of the lands comprising the Project Site, 

 free from all Encumbrances, and the grant of all Easementary Rights and all other rights appurtenant 

 thereto. 

 

lxxviii ) ñWorksò or ñScope of Worksò means the Construction Works and the O&M Works, 

 collectively or singularly as the context admits or requires, to be undertaken by the Concessionaire 

 and/or its Subcontractors in accordance with the provisions hereof, for the provision of the Inland 

 Waterway Terminal , and the services and things to be designed, engineered, constructed, supplied, 

 executed, manufactured, installed, completed, tested, commissioned, rectified, replaced, made good, 

 carried out and undertaken there at and any other permanent, temporary or urgent works required 

 hereunder in respect of the Project, as detailed in the PIM . 
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1.2 Principles of Interpretation  
 

In this Agreement, unless the context otherwise requires:  

(a) reference to any legislation or law or to any provision thereof shall include references to any such 

law as it may, after the date of this Agreement, from time to time be amended, supplemented or 

re-enacted;  

 

(b) words importing singular shall include plural and vice versa, and words importing the masculine 

shall include the feminine gender; and words denoting natural persons shall include partnerships, 

firms, companies, corporations, joint ventures, trusts, associations, organizations or other entities 

(whether or not having a separate legal entity); 

 

(c) the table of contents and headings are for convenience of reference only, and shall not be used in 

and shall not affect the construction or interpretation of this Agreement;  

 

(d) words ñincludeò and ñincludingò are to be construed without limitation;  

 

(e) any reference to any point in time shall mean a reference to that point in time according to Indian 

Standard Time; any reference to Rs or Rupees or INR shall mean a reference to Indian Rs or 

Rupees (currency of India);  

 

(f) any reference to day shall mean a reference to a calendar day; any reference to month shall mean 

a reference to a calendar month;  

 

(g) the Annexes to this Agreement form an integral part of this Agreement and will be in full force 

and effect as though they were expressly set out in the body of this Agreement;  

 

(h) reference at any time to any agreement, deed, instrument, license or document of any description 

shall be construed as reference to such agreement, deed, instrument, license or other document as 

the same may be amended, varied, supplemented, modified, notated  or suspended at the time of 

such reference;  

 

(i) references to recitals, clauses, sub-clauses, annexes in this Agreement shall, except where the 

context otherwise requires, be deemed to be references to recitals, clauses, sub-clauses, annexes 

of or to this Agreement;  

 

(j) any reference to any period commencing ñfromò a specified day or date and ñtillò or ñuntilò a 

specified day or date shall include both such days or dates; provided that if the last day of any 
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period computed under this Agreement is not a Business Day, then the period shall run until the 

end of the next Business Day; 

 

(k) references to ñconstructionò include, unless the context otherwise requires, investigation, design, 

development of site, engineering, procurement, delivery, transportation, installation, processing, 

fabrication, up-gradation, equipping, installation, establishment, testing, commissioning and other 

activities incidental to the construction and ñconstructò shall be construed accordingly;  

 

(l) any agreement, consent, approval, authorization, notice, communication, information or report 

required under or pursuant to this Agreement from or by any Party or the Experts shall be valid 

and effective only if it is in writing under the hands of duly authorized representative of such 

Party or the Experts;  

 

(m) wherever in this Agreement provision is made for the giving or issuing of any notice, 

endorsement, consent, approval, certificate or determination by any Person, unless otherwise 

specified, such notice, consent, approval, certificate or determination shall be in writing and the 

words ñnotifyò, ñendorsedò, ñconsentò, ñapprovalò, ñcertifyò or ñdeterminedò shall be construed 

accordingly; 

 

(n) unless otherwise provided, any interest to be calculated and payable under this Agreement shall 

accrue on a monthly basis and from the respective due dates as provided for in this Agreement; 

 

(o) any word or expression used in this Agreement shall, unless defined or construed in this 

Agreement, bear its ordinary English meaning;  

 

(p) the damages payable by a Party to the other Party as set forth in this Agreement, whether on per 

diem basis or otherwise, are mutually agreed genuine pre-estimated loss and damage/liquidated 

damages likely to be suffered and incurred by the Party entitled to receive the same and are not by 

way of penalty; 

 

(q) reference to an individual shall include his legal representative, successor, legal heir, executor and 

administrator; and 

 

(r) reference to a Person shall be construed as including a reference to its successors and permitted 

assigns in accordance with their respective interests. 
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1.3 Measurements and Arithmetic Conventions 

 
All measurements and calculations shall be in metric system and calculations done to two (2) decimal 

places, with the third digit of five (5) or above being rounded up and below five (5) being rounded down. 

 

1.4 Ambiguities Within the Agreement 
 

In case of ambiguities or discrepancies within this Agreement, the following shall apply: 

(a) Between two Clauses of this Agreement, the provisions of specific Clauses relevant to the issue 

under consideration shall prevail over those in other Clauses; 

 

(b) Between the Clauses and the Annexes, the Clauses shall prevail, save and except as expressly 

provided in the Clauses or the Annexes; 

 

(c) Between the dimension scaled from the drawing and its specific written dimension, the latter shall 

prevail; and 

 

(d) Between any value written in numerals and that in words, the latter shall prevail. 

1.5 Priority of Documents 

 

The documents forming part of the bidding process leading to this Agreement shall be interpreted in the 

following descending order of priority:  

(a) This Agreement 

 

(b) The Annexes to the Agreement; 

 

(c) The Letter of Acceptance (LoA) issued to the Concessionaire;  

 

(d) The written clarifications issued to the Bidders; 

 

(e) Written addenda to the RFP; 

 

(f) The RFP; and 

 

(g) The Preferred Bidderôs Bid. 
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ARTICLE 2 : SCOPE OF THE PROJECT 
 

2.1 Scope of the Project 

 

The scope of the Project (hereinafter the "Scope of the Project") shall mean and include, during the 

Concession Period: 

(a) Construction of an Inland Waterway Terminal at Jogighopa with the proposed facilities 

 

(b) Operation and maintenance of the Inland Waterway Terminal in accordance with the provisions 

of this Agreement; and 

 

(c) Performance and fulfillment of all other obligations of the Concessionaire in accordance with the 

provisions of this Agreement and matters incidental thereto or necessary for the performance of 

any or all of the obligations of the Concessionaire under this Agreement. 
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ARTICLE 3: GRANT OF CONCESSION  
 

3.1 The Concession 

 

3.1.1 Subject to the terms and conditions as set forth in this Agreement, IWAI grants to the Concessionaire 

 and the Concessionaire hereby accepts the Concession for the Concession Period including the 

 exclusive right, license and authority during the subsistence of this Agreement to implement the 

 Project and Concession in respect of Inland Waterway Terminal. 

 

3.1.2 Subject to and in accordance with the provisions of this Agreement, the Concession hereby granted 

 shall entitle the Concessionaire to: 

 

(a) Right of Way, access and license to the Site for the purpose of and to the extent conferred 

by the provisions of this Agreement; 

(b) finance and construct the Inland Waterway Terminal; 

(c) manage, operate and maintain the Inland Waterway Terminal and regulate the use thereof 

by third parties; 

(d) demand, collect and appropriate Fee from vessels, vehicles and persons liable for payment 

of Fee for using the Inland Waterway Terminal or any equipment or facility forming part 

thereof and refuse entry of any vessel, vehicle or person if the Fee due is not paid; 

(e) perform and fulfill all of the Concessionaire's obligations under and in accordance with 

this Agreement; 

(f) bear and pay all costs, expenses and charges in connection with or incidental to the 

performance of the obligations of the Concessionaire under this Agreement; and 

(g) not assign, transfer or sublet or create any lien or Encumbrance on this Agreement, or the 

Concession hereby granted or on the whole or any part of the Inland Waterway Terminal 

nor transfer, lease or part possession thereof, save and except as expressly permitted by this 

Agreement or the Substitution Agreement. 

 

3.2  Concession Period 

 

3.2.1 The Concession Period shall commence from the Compliance Date and shall extend to a period of 15 

 years from such date or the earlier termination or any extension of this Agreement in terms hereof. 

 For the avoidance of doubt, the Concession Period shall include the Construction Period for the 

 Inland Waterway Terminal. 
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4. ESSENTIAL CONDITIONS  

 

(a) The Concessionaire shall, within 45 (Forty-five) days of the Compliance Date, prepare and 

submit the Construction Documents to IWAI. 

 

(b) The Concessionaire shall, within 120 (One Hundred and twenty days) days of the Compliance 

Date, make requisite arrangements for financing the Project and execute the Financing 

Documents and deliver to IWAI notarized true copies thereof, along with soft copies. 

 

(c) Notwithstanding anything to the contrary stated in this Agreement, in the event the 

Concessionaire fails to submit  the construction documents/drawings to IWAI as stipulated in 

clause 4 (a) above or fails to execute the financing documents and submit the copies thereof to 

IWAI  or such extended period, as IWAI may in its sole discretion agree to in writing, all rights, 

privileges, claims and entitlements of the Concessionaire under or arising out of this Agreement 

shall be deemed to have been waived by and to have ceased with the concurrence of the 

Concessionaire and this Agreement shall be deemed to have been terminated by mutual 

agreement of the Parties. Upon such termination, IWAI shall forfeit the Bid Security/Performance 

Security, provided by the Concessionaire, as damages. Upon such termination, the 

Concessionaire shall hand over the Vacant Possession of the Project Site to IWAI free from any 

claims and without any compensation and the Concessionaire and Persons claiming through or 

under it shall forthwith vacate the Project Site. 
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5. PERFORMANCE SECURITY  

 

5.1 Performance Security 

 

(a) The Concessionaire shall, on the Compliance Date, deliver to IWAI an unconditional and 

irrevocable bank guarantee for a sum of Rs 150,00,000/ - (Rupees One Crore and Fifty Lacs 

Only) in favour of IWAI Fund from a scheduled/nationalized bank of India, acceptable to IWAI 

in the form as attached in Annexure VIII of Appendix I of Instruction to Bidders (Part I of this RFP) 

(the ñPerformance Securityò) and with a validity period of the same extending from the date of 

issue thereof, till twenty four (24) months from the Approval Date. 

 

(b) Besides, as a security for any sums owed by the Concessionaire to IWAI or for any claims and 

demands, stated in Clause 5.3 (a) below, the Performance Security shall be provided for securing 

the performance of following obligations of the Concessionaire: 

 

(i) The commencement of the Construction Works relating to the Inland Waterway Terminal 

by the Concessionaire within thirty (30) days of the Approval Date; 

 

(ii ) The achievement of Financial Closure by the Concessionaire within 120 (One Hundred 

and Twenty) days of the Compliance Date and; 

 

(iii )  The completion of facility within 18 (Eighteen) months of the Approval date; 

 

 Upon submission of the Performance Security, IWAI shall return the Bid Security to the 

 Preferred Bidder/ Concessionaire; provided there are no outstanding claims of IWAI on the 

 Preferred Bidder/Concessionaire. IWAI may, at the Concessionaireôs/ Preferred Bidderôs option, 

 adjust the amount of Bid Security in the amount of Performance Security bank guarantee to be 

 provided in accordance with provisions of this Agreement. 

 

5.2 Failure to Provide Performance Security 

 

(a) The Preferred Bidderôs/Concessionaireôs failure to provide the Performance Security in 

accordance with the provisions of the Clause 5.1 shall (i) entitle IWAI to call in and 

forfeit the Bid Security and retain and appropriate the same; and (ii) constitute a 

Concessionaire Event of Default that shall entitle IWAI to terminate this Agreement 

under the provisions of Clause 14 hereof. 
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(b) The Concessionaire shall ensure that the Performance Security is valid and in force at all 

times during the period specified under sub-clause 5.1 (a), herein above. 

 

5.3 Appropriation of Performance Security 

 

(a) In the event of the Concessionaire being in default of the due, faithful and punctual 

performance of its obligations under Clause 5.1 of this Agreement and failing to remedy 

such default within the relevant cure period or owing any sums to IWAI under this 

Agreement or in the event of there being any claims or demands whatsoever whether 

liquidated or which may at any time be made or have been made on behalf of IWAI for or 

against the Concessionaire under this Agreement or against IWAI in respect of this 

Agreement, IWAI shall, without prejudice to its other rights and remedies hereunder or in 

law, be entitled to call in, encash and appropriate the relevant or delinquent amounts from 

the Performance Security as damages for such default, dues, demands or claims.  

 

(b) The decision of IWAI as to any breach/delay having been committed, liability accrued or 

loss or damage caused or suffered shall be conclusive, absolute and binding on the 

Concessionaire. The Concessionaire specifically confirms and agrees that no proof of any 

amount of liability accrued or loss or damages caused or suffered by IWAI under this 

Agreement is required to be provided in connection with any demand made by IWAI to 

recover such compensation through encashment of the Performance Security under this 

Agreement and that no document or any action shall be required other than IWAIôs 

written demand in this behalf. 

 

(c) In the event of encashment of the Performance Security by IWAI, in full or part, the 

Concessionaire shall within 30 (Thirty) days of receipt of the encashment notice from 

IWAI provide a fresh Performance Security or replenish the existing Performance 

Security, as the case may be, to the original Performance Security amount. The 

provisions of this Clause 5 shall apply mutatis mutandis to such fresh Performance 

Security. The Concessionaireôs failure to comply with this provision shall constitute a 

Concessionaire Event of Default, which shall entitle IWAI to terminate this Agreement in 

accordance with the provisions of Clause 14 hereof. 

 

5.4 Release of Performance Security 

 

(a) Subject to the provisions hereof, IWAI shall return the Performance Security to the 

Concessionaire within 30 (Thirty) days, following the expiration of its validity or date; provided 

that there are no outstanding claims of IWAI on the Concessionaire. 
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6. REPRESENATIONS AND WARRANTIES  

 

6.1 Representations and Warranties of Parties 

 

Each Party represents and warrants to the other that: 

(a) It is duly organized, validly existing and in good standing under the laws of India; 

 

(b) It has full power and authority to execute, deliver and perform its obligations under this 

Agreement and to carry out the transactions contemplated hereby; 

 

(c) It has taken all necessary corporate and other action under Applicable Laws and its 

constitutional documents to authorize the execution, delivery and performance of this 

Agreement;  

 

(d) It has the financial standing and capacity to undertake the Project; 

 

(e) This Agreement constitutes its legal, valid and binding obligation fully enforceable 

against it in accordance with the terms hereof;  

 

(f) It is subject to civil and commercial laws of India with respect to this Agreement and it 

hereby expressly and irrevocably waives any immunity in any jurisdiction in respect 

thereof; and 

 

(g) It shall have an obligation to disclose to the other Party as and when any of its 

representations and warranties ceases to be true and valid. 

 

6.2 Additional Representations and Warranties of Concessionaire 
 

In addition to the representations and warranties under clause 6.1 hereinabove, the Concessionaire 

represents and warrants to IWAI that: 
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a) The execution, delivery and performance of this Agreement will not conflict with, result in the 

breach of, constitute a default under or accelerate performance required by any of the terms of the 

its Memorandum and Articles of Association or any Applicable Laws or any covenant, 

agreement, understanding, decree or order to which it is a party or by which it or any of its 

properties or assets is bound or affected; 

 

b) There are no actions, suits, proceedings, or investigations pending or, to the Concessionaire's 

knowledge, threatened against it at law or in equity before any court or before any other judicial, 

quasi judicial or other authority, the outcome of which may result in the breach of or constitute a 

default of the Concessionaire under this Agreement or which individually or, in the aggregate, 

may result in any Material Adverse Effect;  

 

c) It has no knowledge of any violation or default with respect to any order, writ, injunction or any 

decree of any court or any legally binding order of any Competent Authority or any other pending 

or potential matters which may result in any Material Adverse Effect or impairment of the 

Concessionaire's ability to perform its obligations and duties under this Agreement; 

 

d) It has complied with all Applicable Laws and has not been subject to any fines, penalties, 

injunctive relief or any other civil or criminal liabilities which in the aggregate have or may have 

any Material Adverse Effect; 

 

e) No representation or warranty by the Concessionaire, contained herein or in any other document 

furnished by it to IWAI or to any Competent Authority in relation to Clearances or otherwise, 

contains or will contain any untrue statement of material fact or, omits or will omit to state a 

material fact necessary to make such representation or warranty not misleading;  

 

f) Each Consortium Member/the Preferred Bidder was and is duly organized and existing under the 

laws of the jurisdiction of its incorporation and has full power and authority to consent to and has 

consented to the Concessionaire entering into this Agreement and has agreed to and 

unconditionally accepted the terms and conditions set forth in this Agreement; 

 

Provided that whenever any pending or potential matter, including the matters listed under sub-

clauses (a) to (f), comes to the knowledge of the Concessionaire, during the Concession Period, 

the outcome of which may result in the breach of or constitute a default of the Concessionaire 

under this Agreement or which individually or in the aggregate may result in any Material 

Adverse Effect or impairment of the Concessionaireôs ability to perform its obligations and duties 

under this Agreement, the Concessionaire shall immediately intimate the same to IWAI;  

 

g) All rights and interests of the Concessionaire in the Project Site and the Project Assets shall pass 

to and vest in IWAI or its nominated agency on the Transfer Date free and clear of all liens, 
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claims, and encumbrances, without any further act or deed on the part of the Concessionaire or 

IWAI and that none of Project Assets including materials, supplies or equipment forming part 

thereof shall be acquired by the Concessionaire subject to any agreement under which a security 

interest or other lien or encumbrance is retained by any person save and except as expressly 

provided in this Agreement; and 

 

h) No sums, in cash or kind, have been paid or will be paid by or on behalf of the Concessionaire, to 

any person by way of commission or otherwise for securing the Concession, execution of this 

Agreement or for influencing or attempting to influence any officer or employee of IWAI. 

6.3 Disclaimer 

 

(a) Without prejudice to any express provision contained in this Agreement, the Concessionaire 

acknowledges that prior to the execution of this Agreement, the Concessionaire has after a 

complete and careful examination made an independent evaluation of the Project, the legal 

framework and the technical and financial aspects of the Project, Scope of Work, the Project Site 

and the suitability of its condition, soil and location for implementation of the Project, the 

availability of goods, materials and things implementing Project, all the information and 

documents provided by IWAI, its consultants or any Competent Authority, the market and 

demand conditions, information relating to Users, the potential of traffic at the proposed Inland 

Waterway Terminal, traffic growth trends and forecasts and the cost, risks, consequences and 

liabilities involved in implementing the Project, and has determined to its satisfaction the nature 

and extent of such difficulties, risks and hazards as are likely to arise or may be faced by it in the 

course of performance of its obligations hereunder. 

 

(b) The Concessionaire further acknowledges and hereby accepts the risk of inadequacy, mistake or 

error in or relating to any of the matters set forth in sub-clause (a) above and hereby confirms that 

IWAI, any Competent Authority and their consultants shall not be liable for the same, in any 

manner whatsoever, to the Concessionaire or Persons claiming through or under the it. 

 

(c) The Concessionaire accepts that it is solely responsible for the verification of any design, data, 

documents or information provided by IWAI to the Concessionaire, its consultants or any 

Competent Authority and that it shall accept and act thereon at its own cost and risk. 

 

(d) The Concessionaire shall be solely responsible for the contents, adequacy and correctness of the 

Construction Documents, data and detailed engineering prepared or procured by the 

Concessionaire for implementing the Project. 
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7. PROJECT SITE 

 
7.1 Lease of Project Site 

 

(a) IWAI shall provide vacant possession of the land within 30 (Thirty) days of the Compliance Date 

unto the concessionaire on an ñas is where is basisò under a valid and binding Project Site Lease 

Deed for a period that shall be co-terminus with the Concession Period. The Project Site Lease 

Deed shall be duly registered with the Competent Authority at the Concessionaireôs cost as soon 

as practicable, but in any case within 2(two) months of the Compliance Date. 

 

(b) IWAI shall within 30 (Thirty) days of the compliance date hand over the Vacant Possession of the 

Project Site unto the Concessionaire on an ñas is where is basisò and together with the full and 

free right and liberty of way and passage and other rights in relation thereto, for the purpose of 

implementing the Project in accordance with the provisions of this Agreement.  

 

(c) Upon the Concessionaire observing and performing its obligations, the several covenants, 

conditions and agreements herein contained and on the part of the Concessionaire to be observed 

and performed, the Concessionaire shall remain in peaceful possession and enjoyment of the 

Project Site during the Concession Period. In the event the Concessionaire is obstructed by any 

Person claiming any right, title or interest in or over the Project Site or any part thereof or in the 

event of any enforcement action including any attachment, distrait, appointment of receiver or 

liquidator being initiated by any Person claiming to have any interest in/ charge on the Project 

Site or any part thereof, IWAI shall, if called upon by the Concessionaire, defend such claims and 

proceedings at its cost and expense and the Concessionaire shall not be liable for the same in any 

manner whatsoever.  

 

(d) The Concessionaire shall remove the utilities at, on, over or under the Project Site, except any 

properties/assets which belongs to IWAI, at its cost and expense and with the approval of the 

concerned Competent Authorities and IWAI shall render all necessary assistance in this behalf. 

 

(e) The Concessionaire and the persons claiming through or under it shall keep the Project Site free 

from any trespass or encroachment and keep IWAI informed thereof and take appropriate and 

timely legal and remedial action. 

 

7.2 Contractual Arrangements 
 

The Concessionaire shall not sub-lease the whole or part of the land comprising the Project Site, leased to 

it by IWAI under the Project Site Lease Deed, to any person in any form or under any arrangement and 

through any device or method. Provided that the Concessionaire shall be entitled to enter into Contractual 
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Arrangements with any person of its choice (referred to as the ñTransfereesò) , including the subleasing 

of part of the Project Site and sub-leasing, letting, subletting, licensing, franchising or similar 

arrangements in respect of the built up area at the Project Site/comprised in the Project Facilities or the 

open warehousing areas and parking areas which, however, shall not involve the transfer of the leasehold 

rights therein or thereof. 

 

7.3 Terms of Contractual Arrangements 

 

All Contractual Arrangements shall be subject to the following terms and conditions: 

 

(a) the Concessionaire and/or Transferees shall be responsible to undertake the operation and 

maintenance of the Project Site leased to the Concessionaire/part thereof sub-leased by the 

Concessionaire and of the built up area at the Project Site, whether retained by the Concessionaire 

or sub-leased, let, sublet or licensed to them at its/their cost and expense in accordance with the 

provisions hereof, provided that the Concessionaire shall, if it undertakes the operation and 

maintenance, be entitled to demand, collect and retain monthly/periodic maintenance charges 

from the Transferees;  

 

(b) the Contractual Arrangements, under or pursuant to this Agreement, shall not contain any terms 

or provisions inconsistent with or in derogation of any terms or provisions contained in this 

Agreement;  

 

(c) the terms and conditions of this Agreement shall be complied with and, as applicable, form a part 

of the Contractual Arrangements and the Transferees/their transferees, if any, shall be bound by 

such terms and conditions and be liable and accountable in respect thereof;  

 

(d) the term of the respective Contractual Arrangements shall, always, be limited to and run co-

terminus with the Concession Period;  

 

(e) all the Contractual Arrangements shall be determined and terminated automatically and 

simultaneously with the expiry, determination or termination of this Agreement, as the case may 

be;  

 

(f) the Contractual Arrangements shall come into effect and operation only upon the Concessionaire 

achieving Construction Completion in accordance with the provisions hereof; 

 

(g) the execution of Contractual Arrangements shall not relieve the Concessionaire of its liability or 

obligations as set out in this Agreement; 

 

(h) each Contractual Arrangement shall include provisions to the effect that in case of a conflict, 
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direct or indirect, between the provision of this Agreement or the Project Site Lease Deed on one 

hand and the Contractual Arrangement on the other, the provisions of this Agreement or the 

Project Site Lease Deed, as the case may be, shall prevail and such Contractual Arrangement 

shall stand modified to that extent; 

 

(i) The use of the Inland Waterway Terminal shall include the users/activities as specified and shall 

not comprise the prohibited activities set forth unless otherwise previously approved in writing by 

IWAI; provided that the User Charges in respect of such uses/activities shall be at the market 

driven rates; 

 

(j) the maximum built up area of Project Facilities/the Commercial Facility shall not exceed óTotal 

Permissible Built Up areaô as per IWAIôs Guidelines/Applicable Laws with respect to the 

terminal; 

 

(k) the Concessionaireôs failure to comply with this Clause 7.3 shall be at its own cost, risk and 

consequence and constitute a Concessionaire Event of Default that shall entitle IWAI to terminate 

this Agreement in accordance with the provisions of Clause 14 hereof;  

 

(l) The Concessionaire shall submit to IWAI for its information and record a notarized true copy of 

the agreements/documentation relating to the Contractual Arrangements within 30 (Thirty) days 

of the date of their respective execution and modification or amendment, if any, thereof. 

 

(m) IWAI shall not be liable in any manner whatsoever to any Transferee/person in respect of or in 

connection with execution of agreements/documentation or disputes relating to the Contractual 

Arrangements between the Concessionaire and such Transferee/person. The Concessionaire shall 

indemnify and keep indemnified IWAI and its employees, representatives, agents and consultants 

from and against all costs, losses, damages, liabilities, proceedings, litigation, penalties etc. in this 

respect. 

 

7.4 Information about Project Site 

 

The information about the Project Site set out in the Project Information Memorandum (PIM)  is 

provided by IWAI to the Concessionaire in good faith and with due regard to the matters for which such 

information is required by the Concessionaire. IWAI agrees to provide to the Concessionaire, upon a 

reasonable request, any further information relating to the Project Site, which IWAI may now possess or 

may hereafter come to possess. Subject to this, IWAI makes no representation and gives no warranty to 

the Concessionaire in respect of the condition of the Project Site and the Concessionaire shall accept the 

Project Site handed over to it by IWAI on an ñas is where is basisò.  

 



 Request for Proposal 
 

Infrastructure Development Corporation Limited Page 101 

 

7.5 IWAIôs Property at Project Site 

 

(a) All debris and construction and building materials (sand, gravel, stone, rock, loose earth etc.) 

lying at the Project Site or generated during the implementation of the Project shall be promptly 

disposed off by the Concessionaire at its cost. The Concessionaire may, if it deems appropriate, 

use the same for the execution of the Works. 

 

(b) All articles of value or antiquity found on the Project Site shall be the property of IWAI. The 

Concessionaire shall take reasonable precautions to prevent its labour and personnel and that of 

its Sub-Contractors from removing or damaging or appropriating any such article or thing. The 

Concessionaire shall immediately upon discovery of such article or thing, inform IWAI, which 

may issue instructions for dealing therewith. 

7.6 Access to Project Site 
 

Following the delivery of Vacant Possession of the Project Site, the Concessionaire shall, at all reasonable 

times and on reasonable notice, afford access to the Project Site to IWAI and the representatives of or 

Persons duly authorized by the relevant Competent Authority concerned with safety, security, health or 

environmental protection etc. to inspect the Project Site and to investigate any other matter within its 

authority. 

7.7 Use of Project Site 

 

(a) The Concessionaire shall use the Project Site exclusively for the purposes of implementing the 

Project as permitted under this Agreement. 

 

(b) The Concessionaire shall not part with or create any Encumbrances on the whole or any part of 

the Project Site save and except as expressly permitted under this Agreement; provided that 

nothing contained herein shall be construed or interpreted as restricting the right of the 

Concessionaire to appoint Sub-Contractors in accordance with the terms hereof. 

7.8 Consideration for Lease of Project Site 

 

The Concessionaire shall, as a consideration for lease of the Project Site, pay unto IWAI under and 

pursuant to the Project Site Lease Deed a lease rental during the Concession Period at the rate of Rs. 1 

per sq mtr (hereinafter referred to as the óLease Rentalô). The first instalment of the lease rental will be 

paid on a yearly basis at the time of signing of the Lease Deed Agreement. Thereafter, the lease rental 

shall be payable in advance quarterly through demand draft drawn in favour of IWAI Fund or its account 

on a nationalized/scheduled bank payable at Noida/New Delhi.  
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8.1 Obligations of IWAI  

 

8.1.1  IWAI shall, at its own cost and expense, undertake, comply with and perform all its 

obligations set out in this Agreement or arising hereunder. 

 

8.1.2  IWAI agrees to provide support to the Concessionaire and undertakes to observe, comply 

with and perform, subject to and in accordance with the provisions of this Agreement and 

the Applicable Laws, the following: 

 

i. upon written request from the Concessionaire, and subject to the Concessionaire 

complying with Applicable Laws, provide all reasonable support and assistance in 

procuring Applicable Permits required from any Government Instrumentality for 

implementation and operation of the Project; 

 

ii. subject to the Concessionaire complying with Applicable Laws, issue and publish 

or cause to be issued and published all Applicable Permits required from any 

Government Instrumentality for implementation and operation of the Project; 

 

iii . upon written request from the Concessionaire, assist the Concessionaire in 

obtaining access to all necessary infrastructure facilities and utilities, including 

water and electricity at rates and on terms no less favourable to the Concessionaire 

than those generally available to commercial customers receiving substantially 

equivalent services; 

 

iv. procure that no barriers are erected or placed on the Inland Waterway Terminal by 

any Government Instrumentality or persons claiming through or under it, except for 

reasons of Emergency, national security, law and order or collection of inter-state 

taxes; 

 

v. subject to and in accordance with the Applicable Laws, grant to the Concessionaire 

the authority to regulate traffic on the Inland Waterway Terminal; 

 

vi. not do or omit to do any act, deed or thing which may in any manner be violative of 

any of the provisions of this Agreement; 

 

vii. support, cooperate with and facilitate the Concessionaire in the implementation and 

operation of the Project in accordance with this Agreement; and 

 

8.1.3 IWAI shall provide project site to the Concessionaire free of any encumbrances 
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8.2 OBLIGATIONS OF CONCESSIONAIRE  

 

In addition to and without prejudice to or derogation of its obligations specified elsewhere in this 

Agreement, the Concessionaire shall, without qualification, during the Concession Period observe, 

undertake, comply with and perform the following:  

(a) Develop, design, finance, construct, operate and maintain the Project Facilities in accordance with 

the terms of this Agreement as laid down in sections 2.1 and 2.2 of the Project Information 

Memorandum (PIM).  

 

(b) Without prejudice to the Concessionaireôs obligations in this respect, make or cause to be made 

the necessary applications to the relevant Competent Authority for all Clearances, including 

environmental clearances, and furnish the appropriate particulars and details to such Competent 

Authority, as may be necessary for confirming that the Concessionaire fulfils the eligibility 

criteria to enable such authority reasonably to consider the request for the grant of the relevant 

Clearance and, following the grant of any such Clearance, maintain such Clearance in full force 

and effect so long as it is necessary for performance of its obligations under this Agreement; 

 

(c) Provide bank protection as per standard and specification or design and develop after obtainment 

of written consent from IWAI on the standard and specification to be used for the development of 

bank protection.  

 

(d) Organise the supervision, monitoring and control of the construction, operation and maintenance 

of the Project, by the Subcontractors, as may be necessary to ensure the proper performance of 

their respective obligations under the EPC Agreement(s), the O&M Agreement(s) and other 

relevant Project Agreements in accordance with the terms and conditions of this Agreement; 

 

(e) Furnish periodical report to IWAI, during the Concession Period and in the form, manner & 

contents, as detailed in Clause 9.8 and elsewhere in this Agreement. Such reports will contain 

such information as is reasonably required to keep it properly informed of material matters 

relating to the construction, operation and maintenance of the Project Facilities; 

 

(f) Achieve Construction Completion of the Inland Waterway Terminal within Eighteen (18) months 

of the Approval Date; provided that the Concessionaire shall not be in breach of this provision, if 

any non-fulfilment or delay in fulfilment of its obligations herein are caused by (i) the occurrence 

of an event of Force Majeure in accordance with Clause 12 hereof; or (ii) a IWAI Event of 

Default under this Agreement; 

 

(g) Commence Commercial Operations of the Inland Waterway Terminal/ Project Facilities created 

only upon Construction Completion, certified by IWAI; 
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(h) Arrange and access, at its cost and expense, all infrastructural facilities like water, power and 

technology, goods, materials, consumables, things and services etc. as necessary for the 

implementation Project and make arrangements for back-up supply of power for meeting the 

power requirements for the operation and maintenance of the project and emergency situations 

during periods of power shut down and/or failure; 

 

(i) Save and except as expressly provided herein, not transfer or dispose off or otherwise alienate any 

of the Project Assets without the prior written approval of IWAI;  

 

(j) Be responsible for safety, soundness and durability of the Project Facilities, including all 

structures or components forming part thereof, and their compliance with the provisions of this 

Agreement;  

 

(k) Maintain the Project Assets in accordance with the terms of this Agreement with the objective of 

providing adequate service standards to the Users and ensuring that on the Transfer Date, the built 

up structures, built up areas and buildings on, over, at or under the Project Site are transferred to 

IWAI or its nominated agency in the condition specified under sub-Clause 14.6 (a). 

 

(l) Provide a security and watch and ward service at the Project Facilities/Project Site to maintain the 

safety and security of the life and property and make provision and arrangement for first-aid and 

prompt medical attention in cases of accidents and emergencies;  

 

(m) Take adequate preventive measures to safeguard against fires and install the requisite fire-fighting 

equipment; 

 

(n) Maintain the requisite insurance in respect of the Inland Waterway Terminal; 

 

(o) Upon the termination of the Concession Period, transfer the Project Assets to IWAI or its 

nominated agency, as the case may be, in accordance with the terms and conditions of this 

Agreement; 

 

(p) Dispose, at its own cost and expense, the solid wastes and building and excavation material 

generated during implementation of the Project at sites approved by IWAI or Competent 

Authorities;  

 

(q) Promptly notify IWAI Competent Authorities and hand over to them any archaeological finds, 

treasures and precious and semi-precious minerals discovered at the Project Site by the 

Concessionaire or its Subcontractors or their employees and agents; 

 

(r) Provide to IWAI notarized true copies of the duly executed Transaction Documents, including 
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any related instruments, deeds, contracts, supplemental agreements and other such documents 

relating thereto and of any amendments, supplements or replacements etc thereof, within thirty 

(30) days of such execution etc. thereof;  

 

(s) Not make any replacement, modification or amendment to any of the Transaction Documents, at 

any time, without the prior written consent of IWAI, if such replacement, modification or 

amendment has or may have the effect of imposing or increasing any financial liability or 

obligation on IWAI and in the event that any replacement, modification or amendment is made 

without such consent, the Concessionaire shall not enforce such replacement, modification or 

amendment nor permit enforcement thereof against IWAI; 

 

(t) The Concessionaire recognizes and acknowledges the fact that the Inland Waterway Terminal is 

intended to provide a public facility and all the Project Facilities shall be common user facilities 

with no discrimination; 

 

(u) In the event of an accident, by most expeditious means, inform the police and other concerned 

Competent Authorities and IWAI and take expeditious action to provide medical aid, emergency 

services and relief to the accident victims and upon completion of legal formalities clear the 

accident site and remove the debris and wreckage or debris. The Concessionaire shall liaison with 

the emergency hospital and ambulance service providers to meet exigencies and emergencies 

arising out of accidents; 

 

(v) The Concessionaire shall be liable to pay to the concerned Competent Authorities the electricity, 

gas, water, sewerage, power, telephone, sanitation, garbage disposal and other applicable utility 

expenses, charges and rates, including penalties for default in payment, in relation to the use 

thereof in the construction, operation and maintenance of the Project Facilities by the 

Concessionaire, Subcontractors, Transferees or agents or as are applicable from time to time in 

respect of the Project Facilities and indemnify and keep indemnified IWAI in this respect and 

ensure avoidance of any disruption thereof due to disconnection or withdrawal of the facility; 

 

(w) Subject to exemptions if any, pay or ensure payment of all present and future applicable taxes, 

charges, rates, assessments, duties, levies, fines, cesses, penalties and other outgoings, including 

property and municipality taxes, from time to time during the Concession Period, to the 

Competent Authorities in respect of the Project Facilities/Project Site and indemnify and keep 

indemnified IWAI from any and all liabilities and consequences arising from any and all such 

non-payment, delayed payment, attachment, disturbance of possession, notice, order, litigation 

etc; 

 

(x) Ensure that the aggregate equity share capital of the (i) the Preferred Bidder, either single party 

entity or consortium (aggregate for all members), in the issued, subscribed and paid-up equity 
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share capital of the Concessionaire shall not be less than Twenty six percent (26%) during a 

period of 5 (five) years from the Compliance Date; (ii) lead member (M/s ____________ 

hereinafter referred to as the ñLead Memberò) of the consortium / the Preferred Bidder in the 

issued, subscribed and paid-up equity share capital of the Concessionaire, unless otherwise 

approved in writing by IWAI, shall not be less than Twenty six percent (26%) during the period 

of 5 years from the date hereof. 

 

Any transfer of such share capital after such five (5) years shall require the prior written approval 

of IWAI. A breach of this condition shall constitute a Concessionaire Event of Default, which 

shall entitle IWAI to terminate this Agreement according to the provisions of Clause 14 hereof; 

 

(y) Ensure and procure that each Project Agreement contains provisions that would entitle IWAI or a 

nominee of IWAI to step into such agreement at IWAIôs discretion, in place and substitution of 

the Concessionaire in the event of termination pursuant to the provisions of this Agreement; 

 

(z) The Concessionaire acknowledges and undertakes that it shall remain fully and primarily 

responsible for the performance of all acts, omissions or faults of any Persons claiming through or 

under it, including the Transferees, Subcontractors, agents, third parties and their respective 

employees, other persons in relation to the Project Facilities/the Contractual Arrangements or 

otherwise, as if they were the acts, omissions, faults of the Concessionaire and IWAI shall not be 

liable in any manner in respect thereof; 

 

(aa)  Comply with its obligations under the Environment Management Plan;  

 

(bb) Indemnify and keep indemnified IWAI, its employees, agents, representatives and 

consultants from and against any claim, liability, cost, suit or legal proceeding and attorney costs 

arising, in any manner, from the implementation and operation of the Project. 

 

(cc)  If the developer envisages a need for additional infrastructure to handle   increasing cargo and is 

desirous to develop the facility, then IWAI may consider it favourably. If IWAI anticipates the 

need for any additional infrastructure to handle  increasing cargo in the subsequent years, then 

IWAI reserves the right to procure the needed  infrastructure in the best manner it may deem fit. 

This may include IWAI  constructing the facility itself or it may procure the infrastructure through 

a Public-Private Partnership (PPP) framework. However, in doing so, IWAI will ensure that the 

new facility created will not in any way  hinder the physical operations of the existing facilities. 
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8.3 Concessionaireôs Obligation to Achieve Financial Close 
 

Notwithstanding anything to the contrary stated in this Agreement, in the event the Concessionaire fails to 

achieve Financial Closure within  120 (One hundred and Twenty days) days of the Compliance Date or 

such extended period as IWAI in its sole discretion agrees to in writing, all rights, privileges, claims 

and entitlements of the Concessionaire under or arising out of this Agreement shall be deemed to have 

been waived by and to have ceased with the concurrence of the Concessionaire and this Agreement shall 

be deemed to have been terminated by mutual agreement of the Parties. Upon such termination, IWAI 

shall forfeit the Performance Security of the Concessionaire as damages, unless the Financial Closure has 

not occurred solely as a result of IWAI being in Material Breach of its obligations herein, in which case 

IWAI shall return/refund the Performance Security to the Concessionaire in full, provided there are no 

outstanding claims of IWAI on the Concessionaire. Upon such termination, the Concessionaire shall hand 

over the Vacant Possession of the Project Site to IWAI free from any claims and without any 

compensation and the Concessionaire and Persons claiming through or under it shall forthwith vacate the 

Project Site. 
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IMPLEMENTATION OF THE PROJECT  

 
9.1 Construction Documents 

 

(a) Preparation of Construction Documents  
 

Within 45 (Forty-five) days of the Compliance Date, the Concessionaire shall, at its cost, charges and 

expenses, prepare or cause preparation of the Construction Documents in accordance with the provisions 

hereof and submit the same, along with the specifications and calculations, to IWAI/ Expert for its 

approval. Prior to submission, the Concessionaire shall cause the Construction Documents to be checked 

by a proof consultant of repute, who has acted as a structural engineer or design engineer or proof 

consultant or independent engineer for at least one real estate project of not less than 50,000 (fifty 

thousand) square feet built up area. 

(b) Review and Approval of Construction Documents  

 

(i) IWAI shall review the Construction Documents and specifications submitted by the 

Concessionaire and, subject to the provisions of sub-clause (ii) herein below, communicate its 

approval within thirty (30) days from the date of submission thereof by the Concessionaire. IWAI 

may, in consultation with the Concessionaire, prescribe a schedule for submission, clarifications 

and approval of Construction Documents for specific components of the Inland Waterway 

Terminal. 

 

(ii ) In the event that IWAI has any objection to the Construction Documents and specifications and 

calculations or any part thereof, it shall promptly and no later than thirty (30)days of submission 

of the Construction Documents, notify the Concessionaire of its objections, seek clarifications or 

suggest changes or modifications or corrections thereto. Thereupon, the Concessionaire shall 

within seven (7) days of such notification provide the necessary clarification to the and/ or re-

submit the Construction Documents and/or specifications and calculations or part thereof, as the 

case may be, after incorporating the changes, modifications or corrections suggested by IWAI 

and the IWAI shall approve the same within thirty (30) days of such re-submission. 

 

(iii ) If IWAI does not object to the Construction Documents and specifications and  calculations, 

submitted to it/him by the Concessionaire, within thirty (30) days of such submission, IWAI shall 

be deemed to have approved such Construction Documents and the Concessionaire shall be 

entitled to proceed with the project. 

 

(iv) The date, when IWAI approves the Construction Documents  submitted to it by the 

Concessionaire shall be the Approval Date. 
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(v) The Concessionaire shall not be entitled to any extension of time for completing construction or 

any other relief on account of delay caused due to providing any clarification or in resubmitting 

the Construction Documents. 

 

(vi) The Concessionaire shall not change any Construction Documents, specifications and 

calculations approved or deemed to be approved by IWAI under this Agreement, without the 

prior written consent of IWAI.  

 

Provided that the Concessionaire may, for more efficient functioning of the terminal, propose to 

and seek the consent of IWAI for changes to the approved Construction Documents and 

specifications of any equipment consistent with all design standards applicable to the Terminal 

and the Applicable Laws may approached to IWAI for reconsideration. 

 

 It is provided further that the Concessionaire shall bear all the costs and expenses with respect to 

such change. 

 

(vii ) Notwithstanding the express or deemed approval by IWAI, the Concessionaire shall be 

solely responsible for any defect and/or deficiency in the Construction Documents relating to the 

Inland Waterway Terminal or any part thereof and accordingly the Concessionaire shall at all 

times remain responsible for its obligations under this Agreement. 

 

(viii ) The Concessionaire shall in no way represent to any Person that, as a result of any review 

by IWAI, IWAI has accepted responsibility for the engineering or soundness of any work relating 

to the Inland Waterway Terminal or part thereof carried out by the Concessionaire and the 

Concessionaire shall, subject to the provisions of this Agreement, be solely responsible for the 

technical feasibility, operational capability and reliability of the Inland Waterway Terminal or 

any part thereof. 

 

(ix) Within ninety (90) days of Construction Completion, the Concessionaire shall furnish to IWAI 

three (3) copies of "as built" drawings relating to the Inland Waterway Terminal as actually 

designed, engineered and constructed, including without limitation an "as builtò survey 

illustrating the layout of the Inland Waterway Terminal and setback lines, if any, of the buildings 

and structures forming part of the Inland Waterway Terminal.  

 

9.2 Mobilization and Commencement 

 

(a) The rights and obligations of the Parties under this Agreement shall commence from the Compliance 

Date. The Concessionaire shall mobilize its manpower, plant, equipment, materials and resources 

and commence the Construction Works of the Inland Waterway Terminal within thirty (30) days 

of the Approval Date.  
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(b) Prior to commencement of construction the Concessionaire shall 

 

(i) submit to IWAI, with due regard to Project Implementation Schedule and Scheduled 

Construction Completion Date, its design, engineering and construction time schedule 

created using precedence network techniques, construction methodology outlining, inter 

alia, the quality assurance, safety and surveillance plan and programme of works and 

shall formulate and provide Critical Path Method (CPM)/ Project Evaluation and Review 

Technique (PERT) charts for the completion of the said activities; and 

 

(ii ) have requisite organization and designate and appoint suitable officers/ representatives, 

as it may deem appropriate, to supervise the Inland Waterway Terminal and to deal with 

IWAI.  

 

(c) Within thirty (30) days of the Approval Date, the Concessionaire shall develop and institute a 

quality assurance system and implement the same until the end of the Concession Period. The 

quality assurance system shall involve maintenance of appropriate records, documents and data, 

charts, samples etc. regarding the construction and operation of the Inland Waterway Terminal. 

IWAI or any nominee of IWAI shall have the right to inspect, periodically or at random, such 

records, documents and data etc. and as applicable to make copies thereof, verify the samples or 

take measurements. The Concessionaire agrees to provide full co-operation to IWAI and IWAIôs 

nominee in this behalf. 

 

(d) The Concessionaire shall give priority to safety in its construction and planning activities in order 

to protect life, health, property and environment. 

 

9.3 Interruption during Construction Period  
 

During the Construction Period, the Concessionaire may, at its cost, interrupt and divert the flow of water 

or road traffic adjacent to the Inland Waterway Terminal if such interruption and diversion is necessary 

for the efficient progress of Construction Works and conforms to Good Industry Practice; provided that 

such interruption and diversion shall be undertaken by the Concessionaire only with the prior written 

approval from IWAI/Competent authority which approval shall not be unreasonably withheld. For the 

avoidance of doubt, it is agreed that the Concessionaire shall at all times be responsible for ensuring safe 

operation of Construction Works and shall restore the interruption or diversion within the period 

specified by the IWAI/competent authority. 

 
 

 




